
 SEQ CHAPTER \h \r 1OUTER CONTINENTAL SHELF LANDS ACT (OCSLA) 
as amended: (1953, 43 USC SS1331 et seq, as amended PL 95-372, 92 Stat. 629; PL 99-272, 100 Stat. 82).  Established Federal jurisdiction over submerged lands on the Outer Continental Shelf (OCS) seaward of State boundaries (3 mile limit).  

Purpose of OCSLA:  Expedite exploration and development of oil/gas (and perhaps other mineral) resources on the OCS in order to

* achieve national economic and energy policy goals;

* assure national security;

* reduce dependence on foreign sources of oil;

* maintain a favorable balance of payments in world trade.

  
PROVISIONS OF OCSLA AND ITS IMPLEMENTING REGULATIONS FOR MITIGATING ADVERSE EFFECTS FROM OCS OIL AND GAS LEASING
ENVIRONMENTAL PROTECTION
Orderly development of OCS energy resources shall be balanced with protection of human, marine, and coastal environments 
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I.  IMPACT STUDIES
A.
Pre-Implementation Information Needs:  The Secretary can establish information needed for assessment and management of environmental effects on the human, marine, and coastal environments.  This shall be done by studying any area or region included in or proposed for inclusion in any oil and gas lease sale, as well as areas of the coast and OCS which may be affected by local oil and gas development in said area.

1.
Topics of emphasis:

a.
studies which develop information necessary for

assessment and management of environmental effects

b.
studies designed to predict effects on marine biota resulting from 

*
chronic low-level pollution

*
large spills

*
introduction of drill cuttings and drilling muds in the area

*
laying [& operation of?] pipelines.

B.
Implementation Monitoring:  Subsequent to leasing, the Secretary shall conduct such additional studies to establish environmental information as necessary and shall monitor the human, marine, and coastal environments of a region or area 

1.
to identify any significant changes in the quality and productivity of such environments,

2.
to establish trends in the areas studied and 

3.
to design experiments for identifying the causes of such changes.  

 
[i.e., Any area of the coast or OCS which may be affected by local oil and gas development shall be studied before, during, and after said development to obtain information needed -- e.g.,  for assessing, managing and monitoring of effects on the human, marine, and coastal environments.]

D.
The Secretary can call on the Department of Commerce to conduct the studies if DofC is reimbursed for its costs.  

E.
Relevant environmental information shall be considered by the Secretary in making decisions, developing appropriate regulations and lease conditions, and issuing orders.

II.
EXPLORATION ACTIVITIES ON THE OCS
A.
Exploration Plan:  Before preliminary geological and geophysical explorations can be expanded to full-fledged exploration, a proposed Exploration Plan (EP) and Environmental Report (ER) must be submitted to and approved by the RSFO.  The EP shall include:

1.
The proposed type and sequence of exploration activities, with tentative timetables.

2.
A description of drilling vessels, platforms, or other installation or devices to be used, highlighting safety features and pollution-prevention and -control features, including oil spill containment and cleanup plans.

3.
Types of geophysical equipment

4.
The general location of each proposed well, including surface and projected bottom hole location.

5.
Current structure maps and appropriate schematic cross sections.

6.
Any additional data the RSFO may request.

7.
Bureaucratic Procedures & Timelines

a.
The RSFO has 10 days to evaluate the EP for completeness.  Complete plans are then sent to all affected States, along with the ER.  Copies of the EP [and ER?] will be submitted to the Coastal Zone Management office of each affected State and to Federal agencies.  Within 30 days of receiving the EP, the RSFO must decide whether the EP is to be approved, modified or disapproved.

b.
Once an EP has been approved by the RSFO, the District Supervisor must approve an APD [?] before the lessee may begin drilling.

c.
Following periodic review of each EP, the RSFO may require that the EP be revised based on

*
significant changes in available information

*
change in onshore or offshore conditions affecting or affected by the EP activities

*
or to conduct geological, geophysical, or other surveys as necessary.

If revisions are required, the proposal shall be submitted and considered in the same manner as, and with the same information required as for a new EP.

B.
Environmental Report:  To the extent that the information is not contained in the EP an ER shall contain a brief description of the following:

1.
Procedures, personnel, and equipment used for preventing, reporting, and cleaning up spills of oil or waste materials which may occur during exploration activities.

2.
All information pertaining to onshore construction and land use, with timetables.

3.
Estimated number of persons expected to be employed and, where possible, the estimated increase in population due to activities.

4.
Traffic routes between onshore and offshore facilities.

5.
The quality and composition of solid and liquid wastes and pollutants likely to be generated by offshore, onshore, and transport operations.

6.
Major supplies, services, energy, water or other resources within affected States necessary for carrying out operations.

7.
Environmentally sensitive areas, including water depth and quality, currents, submarine geology, weather, and air quality.

8.
An assessment of the expected effect of activities on offshore and onshore environments.

9.
The name, address, and telephone # of the lessee's representative.

10.
The effect of onshore activities on air quality.

11.
Such other information as the RSFO may require.

C.
Impacts of Geological Exploration:  Geological explorations on the OCS shall be allowed only if such exploration will not
1.
be unduly harmful to aquatic life in the area.

a.
[How is "unduly harmful" measured?]  

b.
[Who makes this determination?] 

c.
[What forms of "aquatic life" are considered?

e.g. freshwater and marine organisms; birds; 

other coastal or marine taxa?]

2.
result in pollution.

a.
[What kinds of "pollution" are considered --

chemical, radioactive, sonic, visual, etc.?]  

b.
[How was each pollutant assessed in terms of type, amount, geographic distribution, timing, half-life, transformation into other substances, intensity/concentration, impacts, etc.?]

3.
interfere with other uses of the area?  What other uses are considered.

a.
[e.g., hunting, fishing, wildlife viewing, etc.]

b.
[e.g., habitat for wildlife or maintaining are ecosystem processes]

 
4.
disturb any site, structure, or object of historical or archeological significance.  

a.
[How is significance evaluated?]  

b.
[Significance to whom:  Archaeologists?  Alaska  Natives?]  

III.  DEVELOPMENT AND PRODUCTION
A.
Compliance Capability:  The lessee must demonstrate that he can comply with requirements of the OCSLA and other applicable Federal law.

B.  
Development and Production Plan (DPP) 

A proposed DPP, with its accompanying ER, must be submitted to and approved by the RSFO before development and production activities may commence.  The DPP shall include a description of the environmental safeguards and their implementation, all safety standards and features, and the expected rate of development.

1.
The proposed type and sequence of exploration activities, with tentative timetables.

2.
A description of drilling vessels, platforms, or other installations or devices to be used, highlighting safety features and pollution-prevention and -control features, including oil spill containment and cleanup plans.

3.
Types of geophysical equipment

4.
The general location of each proposed well, including surface and projected bottom hole location.

5.
Current structure maps and appropriate schematic cross sections.

6.
Any additional data the RSFO may request.

7.
Bureaucratic Procedures and Timelines:  The RSFO may require lessees to submit a preliminary Development and Production Plan (pDPP) on proven oil/gas lease tracts which are adjacent to the area covered in the proposed DPP.  After receiving a copy of the DPP, each affected State has 60 days to reply to the RSFO.  The time limit for approval of the DPP by the RSFO is 60 days from receipt of comments from affected States.

C.  
Environmental Report (Brief description of each of the following):

1.
Location

a.
acreage needed for facilities, storage, rights-of-way, and easements.

b.
Quantities of oil and gas to be moved, along with the means and routes of transportation.

c.
Frequency and location of traffic.

d.
Possible pollution problems and their respective control methods.

2.
Resource requirements

a.
all employment and population increase information

b.
energy and resources which may be purchased from an affected State

3.
Time schedule -- including sequence of events, time required for activities, and the month/year the activities will take place.

4.
Physical environment

a. 
Archeological and/or cultural surveys

b.
Sea-floor information pertaining to construction feasibility

c.
Ocean-current information

d.
Meteorological conditions

e.
Ambient water quality and temperature data

f.
Seismic risk and conditions

g.
Volume and nature of emissions discharged in ocean

h.
Aquatic biota

i.
Predicted ecological disruption [How assessed?  What species and ecosystems were considered?  What methods were used -- e.g., field studies, lab experiments?  When (e.g., season)?  Sample sizes and confidence bounds?  Who did the analyses?]

5.
The effect of onshore activities on air quality.

6.
Assessment of the environmental effect due to these activities.

7.
Description of contingency plans and equipment

8.
Alternatives to the Plan

9.
Environmental monitoring systems

10.
Consistency with applicable CZM programs

11.
Name, address, and telephone # of the lessee's representative.

D.
Compliance with National Environmental Policy Act (NEPA)
1.
Before approving an EP or DPP, the ER for each Plan will be reviewed and the need for an EIS determined.

2.
If an EIS is needed, should it cover a single EP or DPP, or a number of them?

3.
For each frontier area of the OCS, at least one DPP shall be considered a "major Federal action" requiring an EIS. 

E.
Plan Disapproval:  The Secretary shall disapprove a Development and Production Plan [for political considerations see p. 2] if:

1.
The lessee fails to demonstrate he can comply with requirements of the OCSLA and other applicable Federal law.

2.
Operations threaten national security or defense.  [military, economic, political, or environmental security?]

3.
Because of exceptional circumstances (e.g., geological conditions or resource values in the marine or coastal environments):

a.
implementation of the Plan would probably cause serious harm or damage to life, property, any mineral, or to the marine, coastal, or human environment.

b.
threat of harm or damage will not disappear or decrease to an acceptable extent within a reasonable period?

c.
the advantages of disapproving the Plan outweigh the advantages of development and production.

[Why "exceptional" conditions?  The clause of OSCLA on cancellation of producing wells allows closure for any of the 3 reasons given above, irrespective of whether they are unusual circumstances.  It would not, therefore, make sense to disapprove a DPP if severe impacts occur under unusual conditions.  Perhaps the opposite was meant: approve only if severe impacts occur only under unusual conditions.]

F.
Plan Revisions
The Secretary shall, from time to time, review each Development and Production Plan.  If the review indicates that the Plan should be revised to meet the requirements of section 25 of the OCSLA (43 U.S.C. SS1351), the Secretary shall make such revision.  [see Sect. II.A.7.c, above].

G.
Responsible Party:  The holder of a lease/permit is responsible for assuring that all operations within the corresponding area comply with regulations to protect persons, property, and the environment of the OCS.

[Penalties for violation are listed later.  What about related activities outside that specific area, for instance on roads, rights-of-way, or sea lanes leading to the lease/permit area?]

H.
Rights-of-way for pipeline purposes may be granted contingent upon such regulations and upon such conditions as may be prescribed by the Secretary, assuring maximum environmental protection by using the BAST.

1.
[This implies that the Development and Production Plan must address any pipelines and how they would be designed and utilized to protect the environment.]

2.
[It implies that BAST must be used to assure maximum environmental protection, but does not preclude also using other measures as needed to assure maximum environmental protection].

I.
The Secretary is authorized to issue regulations for unitization, pooling, and drilling agreements.

J.   Compliance with Clean Air Act.

1.
The Secretary is authorized to issue regulations regarding compliance with the national ambient air quality standards pursuant to the Clean Air Act ... 

-- to the extent that OCS-authorized activities significantly affect onshore air quality.

[Not clear whether this restricts air quality protection to onshore, allowing unrestricted pollution at sea if that would not affect onshore air quality, or whether it merely restricts the authority of the Secretary to issue regulations concerning onshore air quality.]

[Airborne toxicants may be inhaled by marine mammals or enter the water, where the toxicants then are ingested by marine mammals along with food, or where the toxicants otherwise harm the wildlife, for instance by damaging fur or surface tissue (e.g., eyes)].

IV.
BEST AVAILABLE AND SAFEST TECHNOLOGIES (BAST).

A.
BAST shall be required for all new drilling and production operations, and wherever practicable, on existing operations, where 

*
the Secretary determines BAST to be economically  

feasible, 

*
wherever failure of equipment would have a

     significant effect on safety, health, or the

     environment; 

*
expect where the Secretary determines that the

     incremental benefits are clearly insufficient to

     justify the incremental costs of using such

     technologies.

[How would one determine the practicality and economic feasibility of applying BAST to existing operations?   How is "significance" of effects on health, safety, or the environment assessed?  What does "incremental" refer to? 

B.
At least for drilling operations, conformance to the standards, codes, and practices referenced in the OCS Orders [summarized below] will be considered to be the application of BAST.

1.
[Does this proviso also apply to other phases of oil/gas extraction where BAST are required?]

2.
[Which technologies are the "best available and safest"?  Best and safe for whom, for what?  People, marine mammals, ecosystems?  USFWS needs specific designations.  Where is the information available?]

3.
Are BAST-like techniques identified and applied at every stage of OCS mineral exploitation activity: exploration, construction (including pipelines), extraction, and withdrawal?

C.
Outer Continental Shelf Orders and Notices to Lessees:  The MMS summary of OCSLA includes summaries of the key points of the rules; these are named below; see the MMS summary for additional details.  The rules are:

 
1.
Identification of wells, platforms, structures, mobile drilling units, and Subsea objects.

2.
Drilling operations

a.
Plans and Applications (address emergencies):

b.
Drilling from fixed positions & mobile drilling units.

c.
Well casings and cementing.

d.
Directional Surveys

e.
Blowout Preventor (BOP) equipment requirements

f.
Mud program

g.
Supervision, surveillance, & training

h.
Hydrogen sulfide

i.
Critical operations and curtailment plans

j.
Field drilling rules

k.
BASTs

l.
Electrical equipment

m.
Departures (variances)

3.
Plugging and Abandonment of Wells

4.
Determination of Well Producibility

5.
Production safety systems

6.
Pollution prevention and control

(some aspects of this dealt with under other headings above)

a.
Pollution prevention

b.
Personnel, inspection, and reports.

c.
Pollution-control equipment and materials, and oil spill contingency plans.

d.
Drilling and training

e.
Spill control and removal

7.
Platforms and Structures

8.
Public inspection of records

9.
Notice to Lessees  (notice of changes in the law or its interpretation).

V.
ENFORCEMENT

A.
Suspension Or Temporary Prohibition Of An Operation or Activity pursuant to [i.e., allowed under the terms of] a lease or permit, for environmental reasons.  This decision can be made administratively by the Secretary. 

B.
Cancellation of a Permit or Lease
1.
Cancellation of a non-producing lease can be done administratively by the Secretary for environmental reasons or if the owner of the lease fails to comply with any of the provisions of OCSLA, regulations under OCSLA, or the lease. 

2.
A producing lease may be canceled on either of those same two bases, but procedures differ: 

a.
Administrative cancellation on the basis of environmental impacts  The producing lease may be canceled after a hearing during which it was proven that:

 


*
continued activity would probably cause serious harm or damage to life, property, any mineral, national security or defense,, or to the marine, coastal, or human environment.

*
the threat of harm or damage would not disappear or decrease to an acceptable extent within a reasonable period?

*
the advantages of canceling a lease/permit outweigh the advantages of continuing.

["life" presumably refers to all biota.  Elsewhere in OCSLA, reference is made to "aquatic life" --restricting the habitat type considered but not the taxa.  Assuming parallel usage here, there is no restriction on either habitat type or taxon.  Later the term "biota" is used, at least in the MMS summary of OCSLA; it is not contrasted there to "life".]

[What is "serious" harm to the environment?  Concerning "threat", what is an acceptable extent of decrease or a reasonable period?  Even though USFWS does not administer this law, can a USFWS standard be applied?  One potential standard would be "acceptable/ reasonable with respect to wildlife species and ecosystems".  Advantages of canceling vs. continuing: advantages to whom, to what -- people, wildlife?]

b.
Judicial cancellation on the basis of legal violations: A producing lease can also be canceled after a civil suit proving that the lease owner failed to comply with OCSLA, regulations under OCSLA, or the lease, provided that before the suit was filed, the Secretary first: 

*
served the lease owner with a notice of violation

*
gave the owner reasonable time to correct matters,

*
granted opportunity for a hearing

3.
Civil Action to Compel Compliance with OCSLA 

a.
The civil action may include a 

*
temporary restraining order, 

*
injunction, or 

*
other appropriate remedy to enforce the provisions of OCSLA.

b.
Federal Government can commence a suit against any person who fails to comply with any provision of the OCSLA, regulations, or orders issued under OCSLA,, or with any term of a lease, license or permit issued under OCSLA.

*
Before a civil action can be filed, the person responsible for the lease/permit must be given 

-notice of such failure, 

-reasonable time to correct matters, and 

-opportunity for a hearing.

[There could thus be a long delay between identification of a violation and any opportunity to sue to stop or correct the action, in the event that the person will not take these measures voluntarily.]

*
Fine or imprisonment are risked by anyone who knowingly and willfully: 

-violates any 

o
provision of OCSLA

o
term of a lease, license, or permit

 




o
regulation or order designed to protect health, safety, or the environment, or to conserve natural resources.

-makes any false statement, representation, or certification in any application, record, report, or other document filed or required to be maintained under OCSLA.

-Falsifies, tampers with, or renders inaccurate any monitoring device or method of record required to be maintained under OCSLA;

-Reveals confidential data or information 

c.
Other Parties: A suit can also be commenced by any person having a valid legal interest, which is or may be adversely affected by mineral activities.  The suit may be filed against any person, including the USA, for any alleged violation of any provision of OCSLA or regulations promulgated thereunder, or terms of any permit or lease issued under the OCSLA.  

4.
Penalties available include:

a.
Civil penalty: <$ 10,000/day of noncompliance

b.
Fine:          <$100,000 

c.
Imprisonment:  <  10 years

5.
Enforcement of environmental and safety regulations promulgated under OCSLA, shall be by the DOI and possibly other Federal agencies, as noted above. 

VI.
IMPACT COMPENSATION FUNDING
A.
Offshore Oil Pollution Compensation Fund:  provides for cleanup costs and for pollution damages resulting from oil pollution in connection with OCS activities.  

1.
Fund maintained by a fee of <3 cents/barrel

2.
Fund maintained at $100 - $200 million [which is grossly inadequate for spills like Exxon Valdez].

3.
Liability for Undue Environmental Impacts:  

a.
Responsible Parties:  Owners, operators, and guarantors of offshore facilities and vessels are held jointly, severally, and strictly liable for all losses for which a claim may be asserted against the Fund.

b.
Limits of Liability:  Except in cases of 

* 
gross negligence, 

*  
willful misconduct, or 

* 
violation of applicable safety, construction, or operating standards or regulations of the Federal government,

the total liability incurred by, or on behalf of, the owner or operator, shall be

* 
in the case of a vessel:  <$250,000 or <$300/ton gross weight, whichever is greater.

[grossly inadequate to pay the costs of cleanup if an oil tanker is wrecked, for instance during a storm]

*
However, these limits can be exceeded if the owner or operator of a vessel fails or refuses to provide all reasonable cooperation and assistance requested by the Responsible Federal official in furtherance of cleanup activities;

*
in the case of an onshore facility: $35 million total for cleanup and removal costs.

4.
Claims for economic loss, arising out of or directly resulting from oil pollution, may be asserted for (a) removal costs; and (2) damages, including:

a.
...

b.
...

c.
injury to, or destruction of, natural resources;

d.
loss of use of natural resources;

e.
loss of profits or impairment of earning capacity due to injury to, or destruction of, real or personal property or natural resources; and ...

5.
Filing Claims Against the Fund for Loss of Natural Resources
a.
Any U.S. citizen may present a claim to the Fund for a loss of profits or impaired earning capacity due to injury to, or destruction of, real or personal property, or natural resources -- providing that >25% of the person's income comes use of from these sources.  A class action suit can be filed.

b.
Federal Government: natural resources over which it exercises sovereign rights or exclusive management authority;

c.
State: natural resources within the boundary of the State, belonging to, managed by, controlled by, or appertaining to a State.  

d.
Compensation is allowed for the cost and expenses to restore, repair, or replace natural resources.  Replacement costs and expenses would only be recovered if it is impossible to otherwise restore or repair the natural resources.

B.
Fishermen's Contingency Fund:  provides compensation for damages to commercial fishermen for actual and consequential damages, including resulting economic loss, 

1.
due to damages to, or loss of fishing gear 

2.
by materials, equipment, tools, containers, or other items associated with OCS oil and gas exploration, development, or production activities in such area.

AUTHORITIES AND INTER-GOVERNMENTAL RELATIONS
I.
BASIC AUTHORITY OF THE DOI SECRETARY [apparently MMS administers OCSLA.  What is the role of the USFWS, for instance in environmental impact assessment?]

A.
Criteria for Granting Leases:  Each lease for OCS Oil/Gas extraction will be granted only contingent on provisions of the lease designed to protect

1.
other human uses of natural resources on the OCS and coast, 

2.
humans, 

3.
the natural resources themselves, and 

4.
other features of the human, coastal, and marine environments.

[wild life (fauna and flora) is a natural resource]

2.
OCSLA specifies numerous measures by which the Federal government can try to balance economic development and environmental protection, while also maintaining the rights of States to specify their own preferred balances between the well-being of the citizens of said States and the national interest.

II.
PRESCRIBING AND AMENDING RULES:  In addition to the rules specified within OCSLA for the above purposes, is a provision authorizing the Secretary of the Interior (Secretary) to "prescribe and amend rules and regulations at any time to provide for preventing waste and conserving the natural resources of the OCS and to protect the correlative rights therein.  As of their effective date, such new or amended regulations can be applied to all operations conducted under any lease." 

III. FEDERAL-STATE RELATIONS AND RIGHTS OF AFFECTED STATES 

["correlative rights" might be interpreted to include rights and interests in natural resources by States and perhaps other "persons", for instance local governments.]

[Would the government of any Alaska Native community qualify as a "local government," irrespective of whether it is a Federally Recognized Tribe (FR tribe) granted Treatment as a State (TAS)?  Is TAS relevant to clauses in OCSLA referring to States' rights and responsibilities?]

A.
States' Rights:  Federal decisions about leasing/permitting OCS oil/gas exploitation shall be based in part on consideration of the rights and responsibilities of all States and appropriate local governments to preserve and protect their marine, human, and coastal environments.

B.
Input From States on Leasing Program:  During preparation of any proposed leasing program, the Secretary is required to invite and consider suggestions from the Governor of any affected State.  Each such Governor receives a copy of the proposed leasing program for review and comment prior to its publication in the Federal Register.  

1.
The Secretary is required to provide a written response to any request from a Governor for modification of a proposed leasing program.  

2.
Both State and local governments may comment directly on a proposed leasing program in its published form.

3.
The Secretary is obligated to establish procedures for review of proposed leasing plans and periodic consultation with State and local governments.

C.
Input From States on Leasing and Development Plans:  Within 60 days after notice of a proposed lease sale or receipt of a Development and Production Plan, the Governor of any affected State or the executive of any affected local government may make recommendations to the Secretary regarding the size, timing, or location of the proposed lease sale or the development and production plan.  [Apparently this privilege is not limited to States with an approved CZM Plan].

1.
If the Secretary determines that any such recommendations provide for a reasonable balance between the well-being of the citizens of the affected State and the national interest, he must accept them.  The Secretary must also respond to the Governor in writing, giving his reasons for accepting, rejecting, or modifying the Governor's recommendation.

2.
Case law: Secretary of the Interior v. California 104 S. Ct. 656 (1984):  Sect. 307(c)(1) of CZMP:  S. Ct. ruled that OCS oil and gas lease sales were not activities "directly affecting" the coastal zone within the meaning of the statute.  Submerged lands on the OCS are excluded from the "coastal zone".  

*
Thus, lease sales which occur solely in the OCS and which do not "directly affect" the "coast" are exempt from the 307(c)(1) "compliance review requirement".

*
Sect. 307(c)(1) was aimed at activities conducted or supported by Federal agencies on Federal lands physically situated in the coastal zone.  This Sect. doesn't apply to Federal activities on the OCS, no matter how seriously they affect the coastal environment.

*
OCS lessees can not directly affect the coastal zone.

3.
ANICLA protects only lands on the coast, not those submerged on the OCS.

D. 
The Secretary can enter into cooperative agreements with States to: 

1. 
share information    

2.
jointly use available expertise   

3.
facilitate permitting procedures  

4.
plan jointly    

5.
review jointly   

6.
arrange joint surveillance and monitoring onshore and    offshore.

E.
Assistance to States:  The Secretary shall provide affected States with information to assist them in planning for the offshore effects of possible oil and gas development and production.

F.
When soliciting nominations for the leasing of lands

containing tracts wholly or partially within 3 nautical

miles of the seaward boundary of any coastal State,

and subsequently as new information is obtained or developed by the Secretary, the Secretary is to provide to the Governor:

1.
the identification and schedule for the areas and regions proposed for leasing;

2.
at the request of the Governor, all information from all sources concerning the geographical, geological, and ecological characteristics of such tracts;

3.
any estimate of oil and gas reserves in the areas proposed for leasing; and

4.
at the request of the Governor, identification of any field, trap, or geological structure within 3 nautical miles of the seaward boundary of such coastal State ...

G.
In the event of a controversy between the United States and a State and a lawsuit has been filed by that affected State as to whether or not lands are subject to the provisions of the OCSLA, the Secretary, with concurrence of the Department of Justice, can negotiate and enter into agreements with the affected State respecting

1.
operations under existing mineral leases, and

payment and impounding of rents, royalties, and other sums payable thereunder, or
2.
issuance or non-issuance of mineral leases, pending settlement or adjudication of the jurisdiction claim.

H.
Any exploration plan submitted to the Secretary must

be approved or disapproved within 30 days.  

Permits for activities described in said plan will not be approved if

1.
the affected State with an approved CZM program does not concur or cannot be conclusively presumed to concur with a consistency certification, and
[what is a "consistency certification"?]

2.
the Secretary of Commerce does not make the determination authorized by the CZM Act.

I.
The Secretary must submit copies of Development and Production Plans to the Governor of any affected State for review.  The State then has 60 days to provide comments and recommendations to the Secretary.

K.
The Secretary must make available to affected States a summary of data to aid them in planning for the anticipated onshore effects of possible oil and gas development and production.  The summary is to include

1.
estimates of oil and gas reserves in areas leased or to be leased,

2.
the estimated size and timing of development,

3.
pipeline location,

4.
general location and nature of onshore facilities.  

L.
The Secretary shall also prepare and transmit to each affected State an index of all relevant 

1.
actual or proposed programs, 

2.
plans, 

3.
reports, 

4.
Environmental Impact Statements, 

5.
tract nominations, 

6.
other lease-sale information.

M.
The Secretary shall disapprove a license or permit to drill or for any other activity in a Development and Production Plan, if:

1.
the activity would have undue environmental impact [for details see p. 8] 

2.
The lessee fails to demonstrate he can comply with requirements of the OCSLA and other applicable Federal law.

3.
that activity affects any land or water use in the coastal zone of any State with an approved CZM plan, 

and said State has not concurred and cannot be conclusively presumed to concur with the consistency determination provided by the lessee; 

[What is a "consistency determination"?]

4.
and the Secretary of Commerce does not make the findings authorized by the Coastal Zone Management Act section 307(c)(3)(B)(iii), (16 U.S.C. SS1456(c)(3)(B)(iii).

5.
Operations threaten national security or defense.  [military, economic, political, or environmental security?]

IV.
RELATIONSHIPS BETWEEN DOI AND OTHER FEDERAL AGENCIES
A.
BAST Requirements  DOI and the Coast Guard shall jointly require use of Best Available and Safest Technologies

B.
Enforcement of environmental and safety regulations promulgated under OCSLA shall be by the DOI, Army Corps of Engineers, and the Coast Guard.  Onsite inspections can be required by OCSLA regulations.

C.
Impact Response Funding
1.
The Secretary of ... Transportation and the Secretary of the Treasury shall administer the Offshore Oil Pollution Compensation Fund.

2.
The Secretary of ... Commerce shall administer the Fishermen's Contingency Fund ...

V.  OUTER CONTINENTAL SHELF ADVISORY BOARD
A.
Purposes:  

1.
Formal mechanism to receive comments and recommendations from coastal State officials.

2.
Provide a forum for effective dialogue among coastal States and the various Federal agencies involved in OCS development.  Advises 

*  the Secretary



*  Director of MMS

*  other DOI officials

B.
Composition
1.
Policy committee (national scope)

a.
Policy advice on the performance of

discretionary functions of the OCSLA, including all aspects of 

-  leasing


-  exploration



-  development and production of OCS resources.

b.
Membership:  Policy-level reps. from

- each coastal State, Hawaii, and

  Pennsylvania;

- several Federal agencies

- private sector interest groups

o  fishing industry

o  petroleum industry

o  environmental groups

2.
Scientific committee (national scope) (10-15 members)

a.
advises the MMS Director on the feasibility, appropriateness, and scientific value of the MMS OCS Environmental Studies Program.

b.
reviews the relevance of data produced through the program, and may recommend changes in the scope, direction, and emphasis of the program.

3.
Regional Technical Working Group committees (RTWG)

a.
Six Regions: Alaska,  Pacific, South Atlantic,  North Atlantic,  Mid-Atlantic,  Gulf of Mexico  

b.
Membership of each RTWG:

*
Governors from >1 State

*
representatives from several Federal agencies

*
representatives from private sector interest groups

c.
representatives are chosen to provide a balance between different origins and fields of expertise and knowledge relevant to OCS activity within the particular OCS region.  

d.
Co-chaired by 

*  representative from each State

*  representative from that OCS region.

e.
Objectives

*
To enhance regional implementation of OCSLA for public coordination and information exchange.

*
To provide opportunities for the public to participate in discussing technical issues or concerns which may arise with respect to offshore mineral activities and multiple use of coastal areas affecting offshore resource development.

*
To facilitate identification and clarification of technical issues pertinent to offshore mineral resource management.

*
To provide a forum of information exchange among and between various groups concerned with offshore areas: States and Federal agencies, affected parties, and private interest groups.

*
To provide for the regional technical review of and comment on various MMS OCS program documents and regional environmental studies.

VI.
ENVIRONMENTAL PROTECTION
A.
OCSLA:  (Most material here, that does not repeat the foregoing, is based on the summary by D. C. Baur).

Mechanisms that could be used to declare specified areas off-limits to leasing, exploration, and development; seasonal restrictions could be imposed to avoid denning conflicts; and activities could even be prohibited when necessary for polar bear protection.  

All such actions are preventative in nature, however.  OCSLA does not establish any affirmitive duties to protect polar bears or their habitat.

1.
The OCS is the seabed and its subsoil that lie beyond he submerged lands granted to individual states under the Submerged Lands Act, an area from about 3 to 200 nautical miles off the coast.

2.
Three phases of activities

a.
Exploration

b.
Leasing

c.
Development and Production

3.
At least with leasing, the Secretary has the authority to promulgate "such rules and regulations as he determines to be necessary and proper in order to provide for ... the conservation of the natural resources" of the OCS.  (SS 1334(a)(1)

4.
Through the MMS, the Secretary shall prevent "serious, irreparable, or immediate harm or damage to living marine resources."

a.
This authority could be used to develop standards to protect polar bears and their habitat.  

b.
OCSLA requires a study to be prepared before leasing occurs to assess and manage environmental impacts and address the problems presented for "marine biota which may result from chronic low level pollution or large spills."  (SS1346(a)(3).

c.
Leases may be cancelled if the resulting activities would cause "serious harm" to the "marine, coastal, or human environment."  [SS 1334(a)(2)(A)(i)].

5.
Exploration Plan and Development & Production Plan

a.
May be rejected, modified, or terminated to ensure adequate protection of the environment.

6.
MMS regulations promulgated under OCSLA (20 CFR  SS250.10(b)(2) allow MMS to suspend an oil and gas operation being conducted under OCSLA if those activities are presenting a risk to the marine environment.

This authority has not yet been exercised to protect polar bears or their habitat.

7.
Information to Lessees:  (ITLs)

a.
Not legally binding on lessee.

 
b.
They are advisory guidance documents for lessees and offshore operators

c.
MMS feels that ITLs are observed closely; FWS disagrees.

d.
Beaufort Sea lease sale 124, 26 June 1991: 

*  Clause a:  

o
Advises lessees and operators of the taking prohibition of the MMPA.

o
Authorized lease activities are subject to "applicable International Treaties"

o
authorized lease activities are subject to "applicable international Treaties."

o
This clause was apparently intended to explicitly protect polar bear habitat, but these subjects were not specifically addressed.

o
Notes "disturbance" at major wildlife concentration areas, including marine mammal haulout and breeding areas.

o
Lessees are encouraged to obtain maps of such areas from MMS and to consult with FWS in planning transportation routes.  

o
Air craft and vessels are advised to keep a 1 mile horizontal distance from such areas; aircraft are recommended to keep to 1,500 ft. vertical distance.

b.
Clause b:

*
Identifies specific areas that are "especially valuable for their concentrations of ... marine mammals" and other resources.  These include:

o
the lead system off Point Barrow, April - June

o
Camden Bay Area (especially the Nuvugag and Kaninniivik hunting sites), January, April-Sept., Nov.

o
The Barter Island - Demarcation Point Area, January - December; and

o
The Flaxman Island polar bear denning area.

*
All such areas are to be considered in the mandatory oil spill contingency plan required to be developed by lessees under 30 CFR SS 250.42.

c.
Clause o:

*
Specifically addresses polar bears.  It notifies lessees that polar bears may be present during the solid ice period.  Lessees are advised to conduct their activities in a manner which will limit encounters with bears and consult with FWS about how to accomplish that objective.

*
"reminds" lessees that 30 CFR SS 250.40 prohibits the discharge of pollutants into offshore waters and recommends that trash, waste, or debris that could attract or harm polar bears, be properly stored and disposed of.

8.
Environmental Stipulations in Permits and Leases
a.
Stipulations are enforceable requirements of OCSLA leases.

9.
Beaufort Sea lease sale 124, 26 June 1991: Two stipulations under this lease could be used to protect polar bears.

a.
If "biological populations or habitats" in the lease area are determined by the MMS Reg. Superv. to possibly require "additional protection," the lessee may be required to conduct biological surveys.  Based on those surveys, the MMS Reg. Supr. may require the lessee to relocate its operations, conduct activities during limited time periods, and modify operations to protect the resource.  Lessees are prohibited from conducting activities that may affect any resources subject to a survey until MMS provides written directions on "permissible actions."  These actions therefore, could be taken to protect polar bears (although, to date, they have not been).

b.
Lessees must include "orientation programs" in their plans for exploration or for development and production.  These programs, which must be approved by MMS, are to provide personnel involved in the OCSLA activities with the instruction on 

*
"biological resources and habitats, including ... marine mammals ...."  

*
how to avoid harassing wildlife resources and subsistence activites.  

B.
National Environmental Policy Act (NEPA)
C.
Endangered Species Act
1.
Designed to "protect and conserve 

a.
threatened and endangered species, and

b.
the ecosystem upon which they depend.

2.
Agencies must ensure that proposed actions are not likely to jeopardize the

a.
continued existence of a T/E species and/or to

b.
result in adverse modification of their critical habitat.

D.
MARINE MAMMAL PROTECTION ACT (1972, as amended ...)

1.
Designed to "protect and conserve

a.
marine mammals and their habitats.

2.
Prevent diminishing 

a.
such species or population stocks beyond the point at which they cease to be a significant functioning element of the ecosystem

b.
such species below their optimum sustainable

population.


E.
NATIONAL HISTORICAL PRESERVATION ACT
F.
FEDERAL WATER POLLUTION CONTROL ACT / CLEAN WATER ACT
1.
Designed to restore and maintain the chemical, physical, and biological integrity of the Nation's waters.

G.
DEEPWATER PORT ACT
H.
CLEAN AIR ACT
I.
COASTAL ZONE MANAGEMENT ACT
J.
PORTS AND WATERWAYS SAFETY ACT

1.
Protects the marine environment

2.
Protects navigation and vehicle safety, 

3.
Proximity of fishing grounds

4.
Environmental factors

5.
Environmental Groups

K.
MARINE PROTECTION, RESEARCH, AND SANCTUARIES ACT
1.
This Act regulates transportation for, and the dumping of, material into the ocean waters; and prevents or strictly limits the dumping into ocean waters of any material which would adversely affect human health or welfare, the marine environment, ecological systems, or economic potentialities.

2.
Title I (Administered by EPA):  EPA may issue permits for transporting materials for dumping into ocean waters, after 

a.
issuing public notices and holding hearings, and

b.
determining that such dumping will not unreasonably degrade or endanger human health or welfare, or the marine environment.

c.
determination of nondegradation





