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(16 U.S.C. 1361-1407, P.L. 92-522, October 21, 1972, 86 Stat. 1027) as amended by P.L. 94-265, April 13, 1976, 90 Stat. 360; P.L. 95316, July 10, 1978, 92 Stat. 380; P.L. 97-58, October 9, 1981, 95 Stat. 979; P.L. 98-364, July 17, 1984, 98 Stat 440; P.L. 99-659, November 14, 1986, 100 Stat. 3706; P.L. 100711, November 23, 1988; and P.L. 101-627, November 28, 1990, 100 Stat 4467; §1636 April 26, 1994).

Agency Roles and Responsibilities for Implementation


The 1972 Marine Mammal Protection Act established a Federal responsibility to conserve marine mammals with management vested in the Department of Interior for sea otter, walrus, polar bear, dugong, and manatee; these responsibilities have been delegated to the U.S. Fish and Wildlife Service (FWS).  The Department of Commerce is responsible for cetaceans and pinnipeds, other than the walrus; these responsibilities have been delegated to the National Marine Fisheries Service (NMFS), a division of the National Oceanographic and Atmospheric Administration (NOAA).


The Act authorized the establishment of a Marine Mammal Commission with specific advisory and research duties.  Annual reports to Congress by the Departments of Interior and Commerce and the Marine Mammal Commission are mandated.

The 1976 amendments (PL. 94-265) clarified the offshore jurisdiction of the statute as the 200-mile Exclusive Economic Zone.

Terms

  The 1988 amendments established conditions and procedures for the Secretaries of Commerce and Interior to review the status of populations to determine if they should be listed as "depleted" (below optimal, sustainable population numbers or listed as threatened or endangered);

  The 1988 amendments also established conditions and procedures for preparing conservation plans for any species listed as "depleted", including a requirement that such plans be modeled after recovery plans developed pursuant to the Endangered Species Act.

Habitat and Ecosystems

S2, §(2):  [Marine mammal] "species and population stocks should not be permitted to diminish beyond the point at which they cease to be a significant functioning element in the ecosystem of which they are a part, and consistent with this major objective, they should not be permitted to diminish below their optimum sustainable population.  Further measures should be immediately taken to replenish any species or population stock which has already diminished below that population.  In particular, efforts should be made to protect essential habitat, including rookeries, mating grounds, and areas of similar significance for each species of marine mammal from the adverse effect of man's actions;

§(3):  T"here is inadequate knowledge of the ecology and population dynamics of ... marine mammals and of the factors that bear on their ability to reproduce themselves successfully;

§(5): M"arine mammals ... affect the balance of marine ecosystems in a manner which is important to other animals...."

§(6) ... T"he primary objective of [managing marine mammals] should be to maintain the health and stability of the marine ecosystem.->  

->Wherever consistent with this primary objective, it should be the goal to obtain an optimum sustainable population, keeping in mind the carrying capacity of the habitat.

Habitat and Ecosystems: Additions w/ the 1994 Amendments

S7: REGULATIONS AND ADMINISTRATION; 

APPLICATION TO OTHER TREATIES AND CONVENTIONS

§(a) MEASURES FOR IMPACTS ON STRATEGIC STOCKS:  In the case of a Strategic Stock:  If it is declining or if its recovery is impeded by "impacts on rookeries, mating grounds, or other areas of similar ecological signficance to marine mammals" [i.e., to the stock?], the Secretary may develop and implement conservation or management measures to alleviate those impacts.

§(c) INTERNATIONAL POLAR BEAR CONVENTION: REVIEWS OF ITS EFFECTIVENESS AND IMPLEMENTATION:

*International Review of Effectiveness:  Due by April 26, 1995.  Should be done by the Secretary of the Interior, in consultation with the other Parties; establish a process for conducting future reviews.

*National Review of Implementation:  SII of this convention mandates habitat protection.  Implementation of habitat protection and of other clauses of the convention shall be reviewed by the Secretary of the Interior, in consultation with the Secretary of State and the Marine Mammal Commission.  A report on this review shall be provided to the House Committee on Merchant Marine and Fisheries, and to the Senate Committee on Commerce, Science, and Transportation, not later than April 1, 1995.

      S20.  MARINE ECOSYSTEM PROTECTION

§(c)

§(c)(1)  Gulf of Maine Ecosystem:  This subsection mandates a workshop and research to "assess human-caused factors affecting the health and stability of that marine ecosystem, of which marine mammals are a part" ... with the goal of identifying such factors.

§(c)(2)  Bering Sea Ecosystem:  This subsection mandates research to "monitor the health and stability of the Bering Sea marine ecosystem and to resolve uncertainties concerning the causes of population declines of marine mammals, sea birds, and other living resources of that marine ecosystem."

Although neither of these mandates specifies "habitat" or "habitat conditions", habitat degradation is essentially what is being addressed.  This further strengthens the argument that habitat protection is the core of the MMPA.

S.22.  COASTAL ECOSYSTEM HEALTH 

(addresses real estate at Charleston, South Carolina)

S.117.  STOCK ASSESSMENT

§.(a)  IN GENERAL--By August 1, 1994, FWS shall prepare a draft stock assessment on polar bears, based on the best scientific information available.  This assessment shall --

 "(1)describe the geographic range of the affected stock, including any seasonal or temporal variation in such range; 

 "(2)provide for such stock the minimum population estimate, current and maximum net productivity rates, and current population trend, including a description of the information upon which these are based;

 "(3)estimate the annual human-caused mortality and serious injury of the stock by source and, for a strategic stock, other factors that may be causing a decline or impeding recovery of the stock, including effects on marine mammal habitat and prey;

 "(4)describe commercial fisheries that interact with the stock...

 "(5)categorize the status of the stock [as "strategic or non-strategic"]

 "(6)estimate the potential biological removal level for the stock, describing the information used to calculate it, including the recovery factor."

§(b)  PUBLIC COMMENT

 "(1)The Secretary shall publish in the Federal Register a notice of the availability of a draft stock assessment or any revision thereof and provide an opportunity for public review and comment during a period of 90 days.  Such notice shall include a summary of the assessment and a list of the sources of information or published reports upon which the assessment is based.

 "(2)Subsequent to the notice of availability required under paragraph (1), if requested by a person to which section 101(b) applies, the Secretary shall conduct a proceeding on the record prior to publishing a final stock assessment or any revision thereof for any stock subject to taking under section 101(b).\

*          *         *

§.101(b): "Except as provided in section 109, the provisions of this Act shall not apply to the taking of any marine mammal by any Indian, Aleut, or Eskimo who resides in Alaska and who dwells on the coast of the North Pacific Ocean or the Arctic Ocean if such taking --

 "(1)is for subsistence purposes; or17

 "(2)is done for purposes of creating and selling authentic native articles of handicrafts and clothing".  "any edible portion of marine mammals may be sold in native villages and towns in Alaska or for native consumption."

 "(3)
"in each case, is not accomplished in a wasteful manner."

"Notwithstanding the preceding provisions of this subsection, when, under this Act, the Secretary determines any species or stock of marine mammal subject to taking by Indians, Aleuts, or Eskimos to be depleted, he may prescribe regulations upon the taking of such marine mammals by any Indian, Aleut, or Eskimo described in this subsection.  Such regulations may be established with reference to species or stocks, geographical description of the area included, the season for taking, or any other factors related to the reason for establishing such regulations and consistent with the purposes of this Act.  Such regulations shall be prescribed after notice and hearing required by section 103 of this title and shall be removed as soon as the Secretary determines that the need for their imposition has disappeared."


Sec. 3: DEFINITIONS 

§(1): A stock/population is "depleted" if it is below optimum  sustainable population or if it is listed as threatened or endangered.



§(2): "The terms `conservation' and `management' mean the 

[a] collection and application of biological information

 [*]
for the purposes of increasing and maintaining the number of animals within species and populations of marine mammals at their optimum sustainable population.

 [*]
Such terms include the entire scope of activities that constitute a modern scientific resource program, including but not limited to, research, census, law enforcement, and habitat acquisition and improvement.

[b]
Also included within these terms, when and where appropriate, is the periodic or total protection of species or populations, as well as regulated taking."

§(8): "The term optimum sustainable population' means, with respect to any population stock, the number of animals which result in the maximum productivity of the population, or the species, keeping in mind the carrying capacity of the habitat and the health of the ecosystem of which they form a constituent element."

§(9): "The term `population stock' or `stock' means a group of marine mammals of the same species or smaller taxa [taxon?] in a co-spatial??? arrangement, that interbreed when mature."

§(14):  "The term `waters under the jurisdiction of the United States' means --

(A)
the territorial sea of the United States, and

(B)
the waters included within a zone, contiguous to the territorial sea of the United States, of which the inner boundary is a line coterminous with the seaward boundary of each coastal State, and the outer boundary is a line drawn in such a manner that each point on it is 200 nautical miles from the baseline from which the territorial sea is measured.

§(18)

(A):  "The term `harassment' means any act of pursuit, torment, or annoyance which --

"    (i) has the potential to injure a marine mammal or marine mammal stock in the wild; or

"   (ii) has the potential to disturb a marine mammal or marine mammal stock in the wild by causing disruption of behavioral patterns, including but not limited to, migration, breathing, nursing, breeding, feeding, or sheltering.

§(19) "The term `strategic stock' means a marine mammal stock --

"(A) for which the level of direct human-caused mortality exceeds the potential biological removal level;

"(B) which, based on the best available scientific information, is declining and is likely to be listed as a threatened species under the Endangered Species Act of 1973 within the foreseeable future; or

"(C) which is listed as a threatened or endangered species under the Endangered species act of 1973, ... or is designated as depleted under this Act.

§(20) "The term `potential biological removal level' means the maximum number of animals, not including natural mortalities, that may be removed from a marine mammal stock while allowing that stock to reach or maintain its optimum sustainable population.  The potential biological removal level is the product of the following factors: ...

  Habitat and Ecosystem: Interpretation of MMPA w/o 1994 Amendments



This Act did not define either habitat or ecosystem.  In normal ecological usage, habitat ultimately refers to those qualitative and quantitative characteristics of a species' environment whose presence or absence is necessary for the species to survive there indefinitely. 

 
Habitat quality could be assessed in terms of its effects on vital rates or, ultimately, population viability.  Marginal habitat is habitat that meets the needs of a species only well enough for individuals to survive, but not to reproduce successfully; so survival of the population as a whole depends on also having access to better habitat where successful reproduction can occur -- enough good habitat for reproduction and immigration to normally equal or exceed mortality and emigration for the population as a whole.  Habitat is degraded when the size or viability of a population which can be supported by this habitat has been diminished.  Habitat -- i.e., the character of an area which made it habitat -- has been destroyed when a population of the species can no longer survive there indefinitely.  In lieu of specific criteria for indefinite survival, one might use an arbitrary criterion such as at least a 95% probability that the population, living in that location, would be viable 100 years later.  



An eco-community is a complex of interacting, sometimes interdependent species of animals, plants, and other taxa living in a particular area at more-or-less the same time.  Migratory species that just pass through an eco-community are still members of this eco-community.  An ecosystem consists of an eco-community and its physical-chemical environment.  



The habitat of a population can thus be redefined as "those qualitative and quantitative characteristics of an ecosystem whose presence or absence is necessary for the population to survive there indefinitely.  A polar bear is part of the habitat, of the ecosystem to which its prey, for instance ringed seal, belong; and vice versa.  


It has been argued that the MMPA "contains no authority or affirmative duty to carry out" the Act's goals of protecting ecosystems and habitat, and that the "MMPA is, for all effective purposes, built exclusively around the taking moratorium" (Baur 1993:79).  



Granted, the bulk of clauses in the MMPA address taking, whereas few (all quoted above) address habitat protection -- and then only vaguely.  However, the few, vague statements about habitat/ecosystem protection can be considered to be decisive -- to be the heart of the Act.  It is specifically stated (16 U.S.C. 1361, Sec. 2, §(6) that "the primary objective of [marine mammal] management should be to maintain the health and stability of the marine ecosystem."  Only where it is consistent with this primary objective, should the goal of marine mammals management be obtaining and maintaining an optimum sustainable population, keeping in mind the carrying capacity of the habitat."  Indeed, the argument can be made that reference to carrying capacity reflects the need to protect other components of the ecosystem from excessive depletion through utilization by marine mammals.  One example might be "overharvest" of abalone and sea urchins by sea otters, sometimes badly depleting local populations of those invertebrates, which in turn causes other, sometimes dramatic changes in species composition of the ecosystem.



Concern is not only with such excessive effects by any marine mammal species, but also with inadequate effects by a species.  That is indicated by the statement (§(2)) that: "species and population stocks should not be permitted to diminish beyond the point at which they cease to be a significant functioning element in the ecosystem of which they are a part."  



The 1994 Amendments of the MMPA describe Article II of the Polar Bear Treaty as mandating habitat protection (S7, §(c).  Given that the MMPA implements this Treaty for the United States, the MMPA de facto mandates the same.



In summary, each species of marine mammal should be managed so that it does not become either too abundant or too scarce to fulfill its ecosystem roles, including maintenance of ecosystem viability -- so that its habitat is not seriously degraded, much less destroyed.



Thus, the Act's authorization for the Secretary [of the Interior or of Commerce, as appropriate] to "prescribe such regulations as are necessary and appropriate to carry out the purposes of the MMPA" can be interpreted as authority to promulgate regulations to protect habitat for particular marine mammal species and marine ecosystems in general.



Nevertheless, since the MMPA was enacted, there are only two cases where it may have been the authority under which marine mammal habitat was protected (Baur 1993).  In the first case, "no speedboat zones" were designated in Florida to protect manatees.  In the second case, zones were established in Glacier Bay National Park to protect humpback whales from disturbance by cruise ships and other vessels.  However, role of the MMPA in each case is unclear.  For in both cases, other Acts were also cited, acts which alone provide clear authority for protection of these areas of habitat.  In the first case, this was the Endangered Species Act (ESA).  In the second case, it was the ESA and the Organic Act of the National Park Service.  Furthermore, in both cases, the intent of the regulations was primarily to prevent take rather than to directly protect habitat.  So there is no case law demonstrating that the MMPA could be used as the exclusive basis for designating protected habitat areas.  (Baur 1993:80).

Recommendations for Future Actions

  Improvements/Modifications of the Treaty


Agency Operating Procedures

Initiatives to More Fully Implement the Treaty

Consultations

  Taking

"The term "take" means to harass, hunt, capture, or kill any marine mammals.   


With certain specified exceptions, the Act establishes a moratorium on the taking and importation of marine mammals as well as products taken from them, and establishes procedures for waiving the moratorium and transferring management responsibility to the States.


The 1972 law exempted Indians, Aleut, and Eskimos (who dwell on the coast of the North Pacific Ocean) from the moratorium on taking provided that taking was conducted for the sake of subsistence or for the purpose of creating and selling authentic native articles of handicraft and clothing.  In addition, the law stipulated conditions under which the Secretaries of Commerce and Interior could issue permits to take marine mammals for the sake of public display and scientific research.


Amendments enacted in 1981 (PL. 97-58) established conditions for permits to be granted to take marine mammals "incidentally" in the course of commercial fishing.  In addition, the amendments provided additional conditions and procedures for transferring management authority to the States, and authorized appropriations through FY 1984.


The 1986 amendments (PL. 99-659) amended section 101 of the original statute to allow the incidental take of depleted marine mammals in activities other than commercial fishing, provided that such take does not result in an unmitigable impact on subsistence harvest.


Several additional amendments were enacted in 1988 (PL. 100-711). In addition to reauthorizing activities through FY 1993, the amendments established a process for commercial fishermen to obtain an exemption from the moratorium on incidental take of marine mammals for a five year period. The Department of Commerce is authorized to conduct specific related tasks including the granting of exemptions, providing for observer coverage, and collecting data on the extent of incidental take.  The 1988 amendments also list conditions under which permits may be issued to take marine mammals for the protection and welfare of the animals, including importation, public display, scientific research, and enhancing the survival or recovery of a species.


The Secretary of Commerce is required to consult with the Secretary of Interior prior to taking actions related to species (except sea otter) for which the Interior Department has jurisdiction.  The Marine Mammal Commission is required to issue guidelines, by 1990, to govern incidental take associated with commercial fishing after the 5-year period, and the Secretary of Commerce is required to review and transmit recommendations to Congress before January, 1992.  


Public Law 101-627, signed November 28, 1990, establishes conditions for the protection of dolphins by ocean vessels when harvesting tuna with purse seine nets. (See entry for Dolphin Protection Consumer Information Act.) In addition to the other activities under this Act, the Service comments under the Fish and Wildlife Coordination Act on Federal projects and permits and licenses affecting sea otter, walrus, polar bear, dugong, and manatee.

Although neither of these mandates specifies "habitat" or "habitat conditions", habitat degradation is essentially what is being addressed.  This further strengthens the argument that habitat protection is the core of the MMPA.




