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To identify and clarify the legal basis by which the American government agencies and the public can protect habitat for polar bears (and potentially for other marine mammals), relevant treaties and statutes have been identified, analyzed, and summarized herein.

These analyses and summaries are not intended to capture all of the nuances of the laws, regulations, etc.  Analysis and summary is done by paraphrasing each source in order to make the basic ideas of each treaty or statute, etc. more accessible to biologists and other resource managers.  Annotations are provided to help identify certain features of the materials, including strengths and weaknesses relative to protection of wildlife and habitat.  Within any summary, annotations are enclosed in [brackets].  Many of the legal summaries are verbatim or paraphrased from the Digest of Federal Resource Laws; most of the critique -- especially of the Polar Bear Treaty, Marine Mammal Protection Act, Outer Continental Shelf Lands Act, and ANILCA -- represents my own thinking.

This is not quite the sort of analysis a lawyer would produce; nor is it intended primarily for use by lawyers, although lawyers may indeed find it useful.  Rather, it is an analysis done by an ecologist in an attempt to equate legal reality with ecological reality.  It is an attempt to provide scientists and resource managers with a clearer picture of the opportunities provided by law for more effective management.  It is also an attempt to point out where existing legal structure fails to accord with ecological reality well enough for laws to be administered fairly and effectively -- to protect natural resources such as polar bears, without undue economic and social impact on people.

The reader should keep in mind that even within scientific literature, "habitat" has many definitions.  As best I can phrase it, the key definition relevent to these purposes is: "Habitat for a species is any place which has the suite of characteristics -- temperature, humidity, food supply, symbionts, etc. -- which are present or absent in the appropriate degree such that the species can survive there." Some areas may serve as habitat year-around, for decades, centuries or millennia.  Other areas may serve as habitat only seasonally, year-after-year, or only during some years.  It is the whole complex of permanent, seasonal, and temporary habitats available to a population that determines whether it can survive for the foreseeable future.  Habitat components include, but are not limited to the physical-chemical landscape, water, and air, as well as  other biota, including foods, commensals, pathogens, predators, and competitors, etc.  Discussions of habitat quantity should also address habitat quality, so that adequate habitat can be protected, without false impressions that we have more optimum habitat than is actually the case.

This copyrighted information is provided free of charge by WildWatch LLC on the condition that any portion utilized be cited in proper scientific form. 
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DIRECT RELEVANCE FOR FWS MANAGEMENT OF POLAR BEARS

International and Inter-cultural Agreements
POLAR BEAR TREATY (Agreement on the Conservation of Polar Bears,

Purpose:  To protect the polar bear, its habitat, and the ecosystems of which they are components.

Roles and Responsibilities for Implementing Habitat Protection
This agreement was made between the governments of Canada, Denmark (for Greenland), Norway (for Svalbard), Union of Soviet Socialist Republics (USSR), and the United States (for Alaska).  The Treaty was signed by the United States on November 15, 1973, ratified on September 30, 1976, and entered into force in this country on November 1, 1976.  All polar bear habitat within the former USSR is now within the Russian Federation, which continues to abide by the Treaty, although poaching is on the rise, in defiance of both the Treaty and Russian law.  Through this agreement, the circumpolar countries take responsibility for coordination of actions to protect polar bears.  

It has been argued that the Treaty is self-executing (Bauer 1993).  However, it is not clear that any nation has officially adopted this position.  The pro opinion was voiced in the Senate in 1973, when deliberations were underway.1  But internal legislation within each signatory nation has been used to implement, elaborate, and expand upon the Treaty.

Russia:  Key denning areas on Wrangel and Herald islands received protective status as Nature Reserves in 1976.  Managers of these State Reserves have the authority to restrict human uses, including research and tourism (Uspenskii et al. 1980). The Joint United States/Russia international Beringia Park proposal has potential to provide a level of protection to mainland denning areas in the Chukchi Sea region.

Norway:  Polar bears occur on the Norwegian Arctic island possessions, collectively referred to as Svalbard. These islands are located between Greenland (Denmark) and Franz Josef Land (Russia).  More than 40 percent of the land mass of Svalbard is protected as park, nature reserves, or waterfowl refuge, by the Royal Decree of 1973.  Many of the important denning and summering areas are included in the 

protected areas. However, mining claims are situated within the South Spitsbergen National Park and the Southeast Svalbard Nature Reserve and are excluded from protection. Areas of concern, relative to Norway's continued ability to protect polar bears, are development of industry and tourism on Svalbard and petroleum development in the Barents Sea.

________________

1 In oversight hearings on the MMPA in 1973, the FWS acknowledged that the recently signed Polar Bear Agreement did not require implementing legislation, given that the MMPA and Endangered Species Act (ESA) were already enacted.  MMPA Oversight Hearings, supra n. 178, at 166.  (Bauer 1993:110).


Denmark: Greenland established Home Rule on May 1, 1979, but Greenland is not an independent country. Denmark maintains responsibility for matters of foreign relations and management of natural resources which involve international treaties.  Protection of habitat ...

Canada: In Canada the responsibility and authority for management of polar bears resides with the individual provinces and territories. Habitat protection ....

United States:  Public Law 92-522, the Marine Mammal Protection Act (MMPA) of 1972 (16 U.S.C. 1361 et seq.; 86 Stat. 1027) provides authority for the United States to implement most terms of the Treaty (see pp. 16-21).  The U.S. Fish and Wildlife Service (FWS), a division of the Department of Interior (DOI), has responsibility for conservation and management of the polar bear.  

Terms of the Treaty
This agreement's individual Articles are paraphrased below by Roman numeral:

I.    No Party can take (hunt, kill or capture) polar bears except 

III.
(1)   subject to Articles II and IV, when such taking is carried out:

   (a)
for bona fide scientific purposes; or

   (b)
by that Party for conservation purposes; or

        (c)
to prevent serious disturbance to the management of other living resources, subject to forfeiture to that Party of  the skins and other items of value resulting from such taking; 

   (d)
or by local people using traditional methods in the exercise of their traditional rights and in accordance with the laws of that Part; or 

  
   (e)
whatever polar bears have or might have been subject to taking by traditional means by its nationals.

 (2)  The skins and other items of value resulting from taking under sub-paragraphs (b) and 




   (c) above shall not be available for commercial purposes.

II.

Each Party shall protect the ecosystems of which polar bears are a part, with special attention to habitat components such as denning and feeding sites and migration patterns.  Polar bear populations shall be managed according to sound conservation practices based on the best available scientific data.

IV.

The use of aircraft and large motorized vessels for the purpose of taking polar bears shall be prohibited, expect where the application of such prohibition would be inconsistent with domestic laws.

VI.

Each Party shall enact and enforce such legislation and other measures as may be necessary for implementing this Agreement.

VII.
Each Party shall conduct research on polar bear conservation and

management.  Each Party shall (1) coordinate its research with that of other Parties; (2) consult with the other Parties about management of migrating polar bear populations and further protection of polar bears; (3) exchange information on research and management programs, research results, and data on bears taken.

Strengths and Weakenesses of the Treaty for Protecting Habitat
Strengths
1)
Each Party shall take "appropriate action to protect the ecosystem of which polar bears are a part."   

a)
This refers to the Arctic region "as a whole", with "a large portion of the Arctic region [being designated] as an area where the polar bear would enjoy total protection."   (Statement at the 1973 meeting of the Parties, by Mr. Curtis Bohlen, head of the United States delegation.)1
b)
Following the guidelines for polar bear protection, there should be protection for all flora, fauna, and nature in the Arctic, with specific reference to the IUCN World Conservation Strategy.1
c)
These and other discussions within the "legislative history" of the Treaty suggest that the ecosystem and habitat requirements of Article II go beyond the protection of the area actually occupied by bears -- to all components of the Arctic environment.1
d)
Although such broad protection of habitat and the Arctic ecosystem seems to be a mandatory duty of the Parties, there is considerable flexibility in deciding what actions are "appropriate" for implementing this.2
2)
Special attention shall be given "to habitat components such as denning and feeding sites and migration patterns;"

3)
Polar bear populations shall be managed in accordance with "sound conservation practices" based on the best available scientific data."

4)
Each Party shall conduct research on polar bear conservation and management.  Each Party shall (a) coordinate its research with that of other Parties; (b) consult with the other Parties about management of migrating polar bear populations and further protection of polar bears; (c) exchange information on research and management programs, research results, and data on bears taken.

__________________________

1  Cited by Baur (1993), based on Final Act and Summary Record of: The Conference to Prepare an Agreement on the Conservation of Polar Bears 19 (1980) ("Final Act/Summary Record").

2 IUCN (1981).

5)
At the 1981 Consultative Meeting of the Parties, they agreed that more should be done to identify habitat, especially denning and feeding areas, and to protect this habitat from disturbance and destruction.  For example, each denning area should be protected by a buffer zone as needed to protect the area from disturbance.1  

Weaknesses
1)
It is not clear whether the Polar Bear Treaty is self-executing -- whether by signing the Polar Bear Treaty, this Treaty became the law of the land in each signatory nation.  Bauer (1993) critiques arguments both pro and con, concluding that the strongest arguments favor the interpretation that the Treaty is self-executing, and thus that the United States is bound by its terms even without enactment of distinct enabling legislation.  

That was apparently the position taken by the United States, particularly the FWS, in 1973 when it stated that the MMPA and the Endangered Species Act (ESA) make further implementing legislation unnecessary.1
More recently, however, that was not the position of the Department of the Interior (DOI) of the United States.  On the contrary, "in the preamble to the 1991 incidental take regulations for oil and gas exploration in the Chukchi Sea, the Department of the Interior took the took the position that the Polar Bear Agreement is not self-executing.1
It has yet to be determined whether any person has ever been prosecuted in any signatory nation for violating the terms of the Treaty, as contrasted to prosecution for violating any related laws of that same nation -- e.g., the MMPA or the ESA within the United States.

Although the MMPA is commonly thought to implement the Treaty, this is not the written purpose of the MMPA.  Indeed, the MMPA was signed into law in 1972, whereas the Treaty was not fully ratified until 1976.  Furthermore, not all terms of the Treaty are included in the MMPA, despite subsequent amendments to the MMPA.  In particular,

even with its 1994 amendments, the MMPA's mandate for protection of habitat is not as thorough and far-reaching as that of the Treaty.

__________________

1 Bauer, D. C.  1993.  Reconciling the legal mechanisms to protect and manage polar bears under United States laws and the Agreement for the Conservation of Polar Bears.  Unpublished report prepared for the Marine Mammal Commission.  150pp+App.

 2)
Concerning "taking" of polar bears, the Treaty limits only hunting, killing, and capturing -- ignoring harassment and harm.  Accordingly, paragraph 2 of Article I might be revised (italics) to read:

For the purposes of this Agreement, the term "taking" includes hunting, killing, capturing, harming or harassing, or attempts to hunt, kill, capture, harm, or harass.  The terms "take", "harm", and "harass" might be defined in the same ways as those discussed below for the MMPA.

Recommendations for Future Actions
Improvements/Modifications of the Treaty
Agency Operating Procedures
Initiatives to More Fully Implement the Treaty
1)
Amend the MMPA to specify the full extent of habitat protection mandated by the Treaty, for instance as discussed below concerning the MMPA.

Consultations
PROTOCOL BETWEEN RUSSIA AND THE UNITED STATES
Russia and Alaska share the polar bear population occupying the Chukchi and Bering seas. A very high frequency of denning bears from this stock occurs in Russian territories; and polar bears spend a greater proportion of their time in Russian territories than in Alaska territories (Garner et al. 1990). All hunting of polar bears in the Russian Arctic was prohibited in 1956. In 1988, polar bear management biologists within the former Soviet Union expressed a desire to renew hunting. The reason given was that the population had recovered, could sustain a harvest, and encounters between bears and residents of coastal settlements had increased to a point of becoming a problem during recent years.

In Alaska, Native subsistence hunters harvest approximately 90 bears annually from this population. Harvests at this level are presumed to be sustainable, although a precise estimate of population size and sustainable yield limits is not available. Recent information, April 1994, indicates that illegal and unregulated harvest of polar bears in the Chukotka district of Russia is occurring.

Additional demands on this stock of polar bears requires a unified management approach. Resource agency and Native representatives of both countries met in October 1992 and prepared a protocol of intention to develop a conservation plan which was signed by government representatives at the meeting (Appendix D). The protocol provides a framework for a future management agreement, it is also specific that each country establish a working group, and that the parties convene a meeting of the working groups during 1993 to begin development of the management agreement (postponed to 1994). The Protocol recognizes, "...the unique role in the lives of the indigenous Native peoples of Alaska and Chukotka, in the preservation and development of traditional ways of life..." and further states that "...indigenous Natives of communities located in north and northwest Alaska will combine efforts to develop a management agreement for the Bering and Chukchi seas polar bear population. "

A U.S. Working Group was formed on November 9-10, 1993, at an Anchorage meeting of FWS and Native representatives. The Working Group will prepare proposals for the conservation agreement to be presented at the next governmental meeting of Working Groups from both countries.

Native representatives are envisioned to be co-signatory to any Conservation Agreement resulting from further negotiations with Russia; however, the form and roles of respective parties to these agreements is not precisely known at this time. Alaska Natives of the Working Group have also begun discussions with their Russian counterparts as described in the following section. A multilayered set of agreements is being considered. These may include a Government to Government agreement which includes participation of Native representatives from each country; a Native to Native implementation agreement which includes participation by government representatives; and individual intra-national agreements between the government managing authority(ies) and the recognized Native organization. Among the key elements which should be included in the framework for future agreements between thee U.S. and Russia are the following: 

1)
The agreement should be a four-party agreement representing the governments of the US and Russia and representatives of Alaska Natives and their counterparts among the indigenous peoples in northern Russia;

2)
The agreement should address habitat protection as a key component;

3)
The agreement should be founded on sound scientific information (including data on the range of the Chukchi-Bering seas population, population abundance, critical habitat relationships, harvest statistics, and contaminant baseline information); and

4)
The agreement should address sustainable harvest level considering the previous points, and describe a process for establishing harvest guidelines or limits if necessary.

The need to account for the total take of polar bears from the Bering/Chukchi seas population will be central to a conservation agreement. Support and endorsement by Alaska Native hunters is essential for the success of any future conservation agreement between the U.S. and Russia. Voluntary limits on harvesting polar bears may be possible as demonstrated by North Slope hunters conforming to terms of the Inupiat and Inuvialuit management agreement for polar bears of the Beaufort Sea (previous section). Formation of an Alaska Nanuq Commission is contemplated by Native organizations.  Formation of the Alaska Nanuq Commission with a statewide scope is supported by the FWS and is viewed as central to future implementation of integrated cooperative conservation programs.

CITES (Convention on International Trade in Endangered Species of Wild Fauna and Flora, 27 U.S.T. 108)

CITES establishes a system of import/export regulations to prevent the over-exploitation of plants and animals listed in three appendices to the Convention.  Different levels of trade regulations are provided depending on the status of the listed species and the contribution trade makes to decline of the species. Procedures are provided for periodic amendments to the appendices.

CITES was signed by 80 nations in Washington, D.C., on March 3, 1973. United States ratification occurred on September 13, 1973, with documents submitted to the depository government (Switzerland) on January 14, 1974 CITES entered into force on July 1, 1975.  As of December 1991, 113 nations had signed as parties to CITES.

Agency Roles and Responsibilities for Implementation

Public Law 96-159, signed December 28, 1979 (93 Stat. 1255) designates the Secretary of Interior, acting through the Fish and Wildlife Service, as both the Management and Scientific Authority for implementation of CITES.  It also created an International Convention Advisory Commission, which was later abolished by PL 97-304, October 13, 1982.

Public Law 97-304 also requires the Secretary of State to report to Congress when a reservation is not taken to the inclusion of a species in the appendices when the United States votes against it.  In addition, these amendments require certain scientific authority findings to be based upon the best available biological information, but no State is required to make population estimates for such determinations.

Terms
Implementing legislation for the United States was provided by enactment of PL. 93205, the Endangered Species Act of 1973.  Executive Order 11911, signed April 13, 1976, designated Management and Scientific Authorities to grant or deny requests for import or export permits.  

The only protection for habitat in the United States provided under CITES would be the protection mandated by the Endangered Species Act.

ARCTIC ENVIRONMENTAL PROTECTION DECLARATION
CONVENTION OF THE INTERNATIONAL LABOR ORGANIZATION #169
NUUK DECLARATION OF ARCTIC DEVELOPMENT AND THE ENVIRONMENT
INUPIAT AND INUVIALUIT POLAR BEAR MANAGEMENT AGREEMENT

On April 4, 1986, the Fish and Game Management Committee of the North Slope Borough resolved that Alaskan hunters should not shoot polar bear cubs or females with young. This group further resolved to collaborate with the Inuit hunters of Canada to ensure that harvests of polar bears do not exceed the replacement rate of the southern Beaufort Sea stock. Passage of the resolution was followed in September 1986 by an agreement for cooperative management between the Inupiat of northern Alaska represented by entities affiliated with the local govemment and the Inuvialuit Game Council, Canada. The Agreement was ratified by members of the North Slope Borough Fish and Game Management Committee on behalf of the North Slope Inupiat, and the Inuvialuit Game Council (NSB-IGC) on January 29, 1988, and governs hunting of polar bears between the Baillie Islands, Canada, and Icy Cape, Alaska (Appendix C).  Among other things, this cooperative management agreement calls for

1.
Establishing harvest limits based on the best available scientific evidence. 

2.
Prohibition on the use of large vessels or aircraft for hunting polar bears. 

3.
Protection of females and cubs. 

4.
Protection of pregnant females. 

5.
Protection of bears inhabiting or constructing dens. 

6.
A management system to regulate the number of polar bears harvested and to ensure compliance with harvest limit allocations. 

7.
A reporting system to collect critical information from harvested polar bear. 

8.
Protection of important polar bear habitat.

The Agreement is precedent-setting and in the United States establishes conditions which are more stringent than Federal requirements under the MMPA. The long-range success of the Agreement will depend primarily upon the support and voluntary compliance of local hunters. Similar cooperative working agreements are contemplated for polar bears in the Chukchi/Bering seas area.

The initial annual harvest allocation under terms of the Agreement was 38 bears each in the Canadian and Alaskan sectors of the Beaufort Sea.  The hunting season in Canada is December 1 to May 31, and in Alaska the season is September 1 to May 31. This protects pregnant females prior to denning in Canada, but not in Alaska.

Conformance to harvest guidelines has occurred during three of the last four years. During the initial harvest year, 1988-1989, Alaskan hunters in the area governed by the Agreement took 58 bears, exceeding harvest guidelines of the Agreement by 20. The Canadian harvest of 32 was below the allocation guideline. During 1989-1990, the Alaskan harvest of 24 and the Canadian harvest of 34 were both less than the allocation guideline of 38 bears per party (Nageak et al. 1991). It is believed that the reduced take in 1989-1990 resulted from recognition of terms of the Agreement through distribution of informational brochures and posters and an extensive communications effort (Nageak and Brower 1990). Harvest during the 1990-91 (21 from Alaska; 15 from Canada) and 1991-92 seasons (30 from Alaska; 32 from Canada) were also less than the allocation guidelines. In Alaska, a general trend of harvesting fewer family groups appears to have taken place since 1989. The analysis of age information from harvested bears lags behind the reported harvest year, confounding assessment of trend.

One condition of this Agreement related to the importation and export of marine mammal products was recently implemented by the 1994 amendments to the MMPA. These products may be imported if they were 1) legally possessed and exported by a citizen of the United States in conjunction with travel outside the United States, provided that the product is imported into the United States by the same person upon the termination of travel; 2) were acquired outside of the United States as part of a cultural exchange by an Indian, Aleut, or Eskimo residing in Alaska; or 3) is owned by a Native inhabitant of Russia, Canada, or Greenland and is imported for noncommercial purposes in conjunction with travel within the United States or as part of a cultural exchange with an Indian, Aleut, or Eskimo residing in Alaska.

CHUKOTKA/ALASKA NATIVE POLAR BEAR PROTOCOL
During February 1994, Native leaders traveled to Chukotka and introduced the concept of cooperative polar bear management to their Chukotka Native counterparts. 

The effort, supported by the FWS, was aimed at unifying the management regime and providing for meaningful participation by Native peoples. 

Subsequently, Native representatives of the North Slope Borough, the Northwest Arctic Native Association, and the Bering Straits region returned to the Chukotka region, Anadyr, and on April 25, 1994, signed the "Protocol of Intentions between the Indigenous people of Chukotka and Alaska on the Conservation, Protection, Management, and Study of the Bering and Chukchi Seas Shared Polar Bear Population" (Appendix E). 

The Protocol provides a framework for a future management agreement and includes the following elements or principles: 

1.  a preamble; 

2.
a statement of intent of to review information and develop a management agreement; 

3.
a statement indicating the management agreement be consistent with the 5-party Agreement on the Conservation of Polar Bears; 

4.
formation of working groups (Natives and agency personnel) to further discussions; 

5.
support for unified management of populations and protection for habitat; 

6.
management based on sound biological principles/information (local knowledge and western scientific knowledge); 

7.
endorsement for principles of sustainable yield as a foundation for the agreement; 

8.
recognition that the agreement must be consistent with appropriate Federal laws; 

9.
meeting of the working groups to occur in 1994.

    
U.S. Statutes and Other Authorities/Mechanisms
MARINE MAMMAL PROTECTION ACT of 1972, as amended through 1994 

Purposes
1)
The primary objective of managing marine mammals is to maintain the health and stability of marine ecosystems, by maintaining each population stock of each marine mammal species as a significant functioning element in the ecosystem of which is a part.  Marine mammals affect the balance of marine ecosystems in a manner which is important to other animals.  [For instance, one species may prey on a second, or vice versa; or they may be competitors.]

2)
To the extent consistent with maintaining ecosystem health and stability, each population stock should be maintained at its optimum sustainable population, keeping in mind the carrying capacity of the habitat.  

Agency Roles and Responsibilities for Implementation

 1)
Within the United States Exclusive Economic Zone (US-EEZ), the Polar Bear Treaty (PBT) is implemented by the MMPA.  As appropriate, other contracting Parties (i.e., signatory nations) to the Polar Bear Treaty are consulted on polar bear research or management decisions by the United States.  The 1994 amendments to the MMPA mandate that by April 26, 1995, the FWS shall, in consultation with the other contracting Parties to the PBT, review the effectiveness of the MMPA and establish a process for conducting future reviews.  

 2)
Under the auspices of the 1972 Marine Mammal Protection Act, authority for management and conservation of the polar bear within the US-EEZ is vested in the Marine Mammals Management division of the U.S. Fish and Wildlife Service (FWS) of the Department of Interior (DOI).  Advisory and research duties for the polar bear are shared by the FWS with the National Biological Survey and with the Marine Mammal Commission.  When appropriate, concerning polar bear conservation and management, the FWS consults with the National Marine Fisheries Service (NMFS) of the Department of Commerce, as well as with the Secretary of State, the State of Alaska, Alaskan Native organizations, Industry, conservation organizations, academia, and other members of the public.  

 3)
Beyond consultation, Section 119 now (April 1994 amendments) allows the FWS to "... enter into cooperative agreements with Alaska Native organizations to conserve marine mammals and provide co-management of subsistence use by Alaska Natives."  The FWS will coordinate with Natives on polar bears research, conservation and management through the newly formed Alaska Nanuq Commission.  Take of polar bears by Alaska Natives shall be regulated by the Natives themselves so long as the populations do not become depleted or in danger of depletion.  Regulation by Native groups is exemplified by the Inupiat and Inuvialuit Polar Bear Management Agreement and by the Chukotka/Alaska Native Polar Bear Accord.

 4)
A 1994 amendment to the MMPA mandates a review of implementation of the Polar Bear Treaty, especially regarding habitat protection; this review shall be conducted by the Secretary of the Interior (FWS), in consultation with the Secretary of State and the Marine Mammal Commission.  A report on this review shall be provided to Congress by April 1, 1995.

 5)
related to that review is the Congressional mandate [Fed. Reg. 58(219):60403-60404] for the FWS to prepare and implement a Habitat Conservation Strategy before June 16, 1995.  

Terms of the Act
Habitat and Ecosystem Protection
1)
Optimal Sustainable Population (OSP) refers to the range of population sizes over which the productivity of the species or population is maximized, without impairing the health of any ecosystem, for instance by being too scarce or too abundant (e.g., exceeding carrying capacity).

2)
Population stocks are maintained at OSP by regulating take from each stock and by protecting from human impacts each strategic stock's essential habitat, including sites for mating and rearing young, as well as other areas of similar significance.  [For bear species in general, essential habitat is normally considered to include prime areas for denning, feeding and travel -- as specified in the Polar Bear Treaty (Article II)].  

3)
Rookeries, mating grounds, and areas of similar significance shall also be a focus of attention in attempts to minimize adverse impacts from accidental, incidental take of polar bears as a consequence of engaging in some activity other than commercial fishing.

4)
A population below OSP is said to be "depleted." 

5)
A population stock is "strategic" if it is (a) declining and likely to become depleted or threatened (for instance because annual harvest exceeds Potential Biological Removal, PBR), or if (b) the stock is officially listed as depleted, threatened or endangered.  [S.117(a)(5) and S.3(19), as amended 1994].

6)
PBR refers to the maximum number of animals, not including natural mortalities, that may be removed from a marine mammal stock while allowing that stock to reach or maintain its OSP.
7)
If a strategic stock is declining or if its recovery is impeded because of impacts on its "essential habitat," the Secretary may develop and implement conservation or management measures to alleviate those impacts.

8)
"There is inadequate knowledge of the ecology and population dynamics of marine mammals and of the factors that bear on their ability to reproduce themselves successfully".  For instance, there are "uncertainties concerning the causes of [continuing] population declines of marine mammals, sea birds, and other living resources" of the Bering Sea ecosystem.  Research shall be done to resolve these uncertainties and to monitor the health and stability of the Bering Sea ecosystem.

9)
Although the term "habitat" is seldom used in the MMPA except with regards to mating areas and rearing areas, ecosystems are widely discussed; [and it is essentially habitat that is being addressed in terms of ecosystems].  

10)
[An ecosystem consists of an eco-community and its physical-chemical environment.  An eco-community is a complex of interacting, sometimes interdependent, species of animals, plants, and other taxa living in a particular area at more-or-less the same time.  Migratory species that just pass through an area, perhaps stopping only briefly to feed and perhaps to be preyed upon, are members of the local ecosystem, as well as of the regional (e.g., Bering Sea) ecosystem.  For example, polar bears and their prey, particularly ringed seals, are parts of the same ecosystem -- each species is a component of the other's habitat.]  


11)
[In general, polar bear "habitat" thus refers to rest of the ecosystem where polar bears live.  More subtly, however, habitat ultimately refers to those qualitative and quantitative characteristics of a population's environment -- of an ecosystem -- whose presence or absence is necessary for the population to survive there indefinitely.  Impacts that do little harm obvious to humans may in fact alter an area so much that they destroy it as habitat for particular species.]

Strengths and Weakenesses for Protecting Habitat
Polar Bear Treaty
 1)
Article II mandates protection of "the ecosystems of which polar bears are a part, with special attention to habitat components such as denning and feeding sites and migration patterns."   It also mandates managing "polar bear populations in accordance with sound conservation practices based on the best available scientific data."

 2)
[That is a philosophical statement with considerable political weight, in the sense that persistent violations in one nation could generate significant political backlash from other signatory nations to the Treaty.  But whether it has the force of law in any nation is debatable, as noted earlier.]

 3)
There is strong legal support for the position that the Treaty is self-enabling, such that it could be treated as the law of the land in any signatory nation.  However, the U.S. Department of the Interior has apparently never taken this position officially.  (Bauer 1993).  [It has yet to be determined whether any actions that violated the Treaty have warranted prosecution in an signatory nation unless these actions also violated separately-enacted laws of the nation in which the acts occurred -- e.g., violation of the MMPA or the ESA within the United States.]

How Does the MMPA Mandate and Authorize Habitat Protection?
The Act's authorization for the Secretary of the Interior to "prescribe such regulations as are necessary and appropriate to carry out the purposes of the MMPA" could be interpreted as authority to promulgate regulations to protect habitat for polar bears, at least to the extent necessary to maintain marine ecosystems and to restore strategic stocks to OSP -- perhaps even to prevent stocks from falling below OSP.  But no place does the Act specify the latter authority.

Baur (1993) noted that prior to passage of the 1994 amendments, the bulk of clauses in the MMPA address "taking, whereas only the few passages quoted above address habitat protection -- and then only vaguely.  He thus argued that the MMPA "contains no authority or affirmative duty to carry out" the Act's goals of protecting ecosystems and habitat, and that the "MMPA is, for all effective purposes, built exclusively around the taking moratorium.

Furthermore, according to Bauer (1993), since the MMPA was enacted, there are only two cases where it may have provided the authority under which marine mammal habitat was protected.  In the first case, "no speedboat zones" were designated in Florida to protect manatees.  In the second case, zones were established in Glacier Bay National Park to protect humpback whales from disturbance by cruise ships and other vessels.  However, the role of the MMPA in each case is unclear.  For in both cases, other Acts were also cited, Acts which independently from the MMPA provide clear authority for protection of these areas of habitat.  Both cases relied on the Endangered Species Act (ESA); the Glacier Bay case also relied on the Organic Act of the National Park Service.  Furthermore, in both cases, the intent of the regulations was primarily to prevent take rather than to directly protect habitat.  So there is no case law unequivocally demonstrating that the MMPA can be used as the exclusive basis for designating protected habitat areas.  (Baur 1993:80).

If a human activity in or near polar bear habitat would cause an unpermitted "taking," then this activity could be prohibited under certain conditions.  Prohibition of any activity that would damage habitat helps to protect that habitat.  

§(3)(12)1: "The term `take' means to harass, hunt, capture, or kill, or attempt to harass, hunt, capture, or kill any marine mammal.

The 1994 amendments to the MMPA could facilitate use of "taking" prohibitions to protect habitat; for these amendments give a more flexible and encompassing view of what "harassment" means as a kind of taking:

§(18)(A): "The term `harassment' means any act of pursuit, torment, or annoyance which ---

 (i)
has the potential to injure a marine mammal or marine mammal stock in the wild [Level A harassment]; or

(ii)
has the potential to disturb a marine mammal or marine mammal stock in the wild by causing disruption of behavior patterns, breathing, nursing, breeding, feeding, or sheltering" [Level B harassment].

This clarification of "harassment" to include disturbance of "nursing, ... feeding, or sheltering" as a form of "take" is especially important for protecting polar bear denning areas, for denning is probably the most vulnerable phase of life for polar bears.  Bears are more vulnerable while denning then while active.  Furthermore, it is primarily females gestating or rearing neonates that den.  Disturbance might cause a female to abort, or to kill, neglect or desert her cubs; or it might impair lactation, leading to poor cub development and/or survival.

Limiting such "take" to tolerable levels and locations could be made mandatory for granting of (a) OCSLA leases, exploration permits, and development plan authorizations, as well as (b) National Environmental Polict Act (NEPA) mitigation plans.  Denning habitat could also be protected under the Coastal Zone Management Act (CZMA).  NEPA and the CZMA are described later.

Although the pre-1994 MMPA made few, vague statements about habitat protection, they can be considered to have been decisive -- to have been the heart of Section (2) and perhaps of the whole Act, for these reasons:  

1)
Maintaining ecosystems is the primary objective of the MMPA, and it is ecosystems that form habitat.  

2)
Each marine mammal species-population is to be maintained at a size that is neither too small nor to large to maintain ecosystem health and stability.  

3)
Overall, Section (2) is also intended to protect marine mammals for other purposes, such as esthetics, and recreation [subsection 2(6)]. 

4)
Throughout the Act, emphasis is on strategic stocks and ecosystems, without any specific authority to protect habitat of OSP stocks.  This emphasis is spelled out in the MMPA's 1994 amendments by changing key clauses through insertion of the new phrases marked below in italics: 

*  Section 2(2): "efforts should be made to protect essential habitat, including the rookeries, mating grounds, and areas of similar significance for each species of marine mammal from the adverse effect of man's actions."

*  Section 2(5): "protection and conservation of marine mammals and their habitats is ... necessary ..."

The change in section 2(2) can be interpreted in either of two opposing ways.  On the one hand, it indicates that rookeries and mating grounds can be essential habitat; this could be seen as strengthening the mandate to protect such areas.  

On the other hand, it may limit authority of the FWS to protect rookeries, mating grounds, and other habitat areas to cases where these areas have been proven "essential" -- thereby impairing protection of areas of unproven or lesser importance.  Indeed, "proof" may be determined administratively or politically rather than scientifically.  This interpretation is bolstered by the fact that this mandate for habitat protection occurs in a subsection of the MMPA focusing on strategic stocks -- those smaller than OSP.  A limitation of federal management authority to strategic stocks, after formal rule-making by the Secretary of the Interior, is also found concerning take by Alaska Natives.

Significance of the change to section 2(5) is also unclear.  For this focuses on animals and animal products which "move in interstate commerce."  For example,

*
"protection and conservation of marine mammals and their habitats is ... necessary to insure the continuing availability of products which move in interstate commerce".  (emphasis added)

Specificity
With regard to "taking", the MMPA provides a wealth of specific prohibitions and prescriptions, as well as penalties and enforcement measures.  There are no such specifics regarding habitat protection.  Thus, degradation or destruction of an area essential for denning, feeding, or travel would violate the MMPA and warrant a penalty only if it causes a taking.  Ecological research is mandated only for the Bering Sea ecosystem, where there has been a heavy, unexplained decline of marine mammals, birds, and other taxa -- a decline that jeopardizes the ecosystem's health and stability.

Recommendations for Future Actions
Improvements/Modifications of the MMPA 

The 1994 amendments to the MMPA require the Secretary of Interior to review the United States' implementation of the Polar Bear Treaty, especially regarding habitat protection.  The analyses by Bauer and herein are preliminary steps in that review proce§.  They suggest that for Article II of the PBT to be fully implemented:

1)
Congress could authorize and fund habitat protection for Alaska's Beaufort Sea and Chukchi/Bering Sea polar bear stocks, irrespective of whether they are within or below OSP.  Otherwise, it may eventually become difficult to prevent these stocks from declining to levels below OSP, and even more difficult to facilitate their recovery to OSP.  This authorization should extend throughout the range of polar bears within the United States (i.e., Alaska), and on the high seas; it should also extend to cooperative research and management with the other Arctic nations, and to limitations on ecosystem impacts by all nations.

2)
Congress could mandate and fund identification of any areas of prime or essential habitat and promulgate regulations adequate to protect these areas.  

3)
Congress could also provide just compensation to people for impairment of their uses of polar bear habitat in order to protect the bears.  People due compensation would include any Alaska Natives with traditional rights to such an area, or anyone else who privately owns such an area.  

4)
Congress could amend the MMPA to specify prescriptions and prohibitions for human activities that affect polar bear (or marine mammal) habitat, and then specify appropriate enforcement measures and penalties.  


a)
Prohibitions might be established against seriously degrading or destroying habitat 

  (i)
for denning (i.e., degrading or destroying the characteristics of the area that make it suitable for denning); 

 (ii)
by obstruction of preferred movement routes that cause bears to travel to travel by bears; and against

(iii)
by contamination of the air, land, ice, water, or biota 

of polar bear feeding areas with either chemical or radioactive toxicants of kinds and amounts/concentarations that could significantly impair the health or reproductive success of polar bears.  Maximum daily loads (MDLs) (chronic and acute) of these toxic substances might be specified, based on data concerning the tolerances by polar bears, by other organisms on the food chain that supports polar bears, or by other components of the ecosystem important to polar bears.

5)
Prescriptions might include the requirement that NEPA documents such as Environmental Assessments (EAs) and Environmental Impact Statements (EISs) address cumulative impacts on multiple spatial and temporal scales, including 

a)
impacts accumulated over the past 20 years; 

b)
those impacts plus new impacts reasonably expected over the next 5, 10, 25, 50 and 100 years without the new action; how each of those furture conditions would be altered if the proposed action is allowed according to each alternative action scenario.  

c)
All of those impacts plus any/all other impacts likely to result from activites which could be facilitated by allowing the proposed action to occur [e.g., finding a new, highly profitable pool of oil would tend to greatly facilitate development of a new oil field]. 

The argument is commonly made that each successive phase of development would be subject to its own environmental review, so that they do not need to be and perhaps should not be considered during a planning stage while they are still speculative.  

The counter argument is that resource managers should consider current impacts as part of a potentially much greater accumulation of impacts.  Unless incremental accumulation of impacts is kept within reasonable bounds, habitat protect may be effectively restricted to only the final steps of habitat degradation that would render it uninhabitable by a given species.  

d)
Section 112(a) might be modified (italics) to read:

"The Secretary, in consultation with any other Federal agency to the extent that such agency may be affected, shall prescribe such regulations as are necessary and appropriate to carry out the purposes of this title.  Such regulations may include, but are not limited to, the designation of areas within which specified activities may be prohibited or restricted to protect polar bear denning and feeding sites, migration routes, and areas of essential habitat when necessary to manage polar bear populations in accordance with sound conservation practices based on the best available scientific data."  (Bauer 1993: App. 8).

6)
It might also be specified that each EA/EIS should list all of the hazardous substances that might be used in the development or  operation of a program, or in site restoration.  Each hazardous substance should be identified chemically, radioactively (e.g., which isotopes, amounts, concentrations, probability of release into the environment, rate of transport if released, including rate of breakdown into other substances, or of reaction with other substances; toxicity of the original product, toxicity of any substance produced by breakdown or reaction of the original product. 

7)
Concerning "taking" of polar bears, subsection (3)(12) could be modified (italics) to read: 

The term `take' means to harass, hunt, capture, harm, kill, or attempt to harass, hunt, capture, harm, or kill any marine mammal, including any negligent or intential act or omission which disturbs, disrupts, or adversely affects polar bear denning, den sites, migration routes, or other areas of comparable importance. (Bauer 1993:App. 10).

8)
Subsection 18(A) could be revised as follows (changes in italic):

 (i)
has the potential to harm a marine mammal or marine mammal stock in the wild, for instance by injury, lowering reproductive rate, lowering survival rate for any age-sex class, or lowering the proportion of young born that survive to become reproductively competent adults. [Level A harassment]; or

(ii)
has the potential to disturb a marine mammal or marine mammal stock in the wild by causing disruption of behavior patterns, including, for example, breathing, nursing, breeding, feeding, sheltering, or rearing of young" [Level B harassment]; or
 (iii)
has the potential to drastically reduce use by a marine mammal population of areas that formerly contained good habitat.  

  (iv)
has the potential to substantially impair the health of a significant portion of the members of a marine mammal stock.  This prohibition applies to both direct impairments of health (e.g., injury or infection with pathogens) and indirect impairments (e.g., contamination with toxins that impair the immune system and render marine mammals vulnerable to pathogens; or reduction in foraging success that results in reduced nutritional status, and then to reduced reproductive rate and survival potential).  This prohibition also implies to depletion of plants or animals in the food chain leading to polar bears, in cases where said depletion would be severe enough to impair reproduction and/or survival by polar bear or force them to emigrate in order to survive and reproduce normally.  [Polar bears eat mainly marine mammals, particularly ringed seal; ringed seal eat fish.  Depleting the stock of fish upon which ringed seals depend, with the consequence of depleting the stock of ringed seals, could be construed as degradation of polar bear habitat, and thus a form of "taking" or "harm" to polar bears.]

9)
Alternatively, the term "taking" could be retained in a narrower meaning and the various forms of harm be addressed under new clauses focusing on "harm", including the clauses proposed above.  That is, abortion, impaired reproduction, impaired survival, impaired health, etc. could be considered as kinds of "harm" rather than as types of "taking".  Under the ESA, it has been much more controversial to construe habitat degradation as "taking" than as "harm" -- despite the fact that "harm" is defined as one form of "taking" (Bauer 1993:132, citing Sweet Home supra n. 354, at 8.).  It is Bauer's interpretation that "the legislative history indicates that Congress intended to encompass habitat degradation and destruction under the MMPA take prophibition as well, but did not provide any clear authority to provide such protection."  (Bauer 1993:132).  According to Bauer (p. 134):

*
Under the ESA, `harass' refers to "an intentional or negligent act or omission that significantly disrupts normal behavior patterns of the endangered animal."

*
`Harm', by contrast, encompasses any "activity that results in significant environmental modification or degradation of the endangered animal's habitat; as well as any activity that injures or kills wildlife, or any activity that annoys animals enough that it disrupts behavior patterns (e.g., breeding, feeding, or sheltering".

However, such broad interpretations of "harm" have been criticized as excessive.  Since 1981, "harm" has been construed more narrowly, focusing on activities that injure or kill animals, including habitat modification or degradation which has this effect (Bauer 136), for instance through decreasing survival rate  and perhaps through reduced birth rate, both of which can harm the population, whether or not death of individual members of the species can be proven (Bauer 138).

10)
Ideally, therefore, both the ESA and the MMPA should be amended to add clauses specifically protecting habitat, including specification of prescriptions, prohibitions, penalties, and enforcement.

11)
Section 3(2) which defines the terms "conservation" and "management" might be modified (italics) to read: "... Such terms include the entire scope of activities that constitute a modern scientific resource conservation program, including, but not limited to, research, census, law enforcement, habitat protection, and habitat acquisition and improvement ...."  (Bauer 1993, App. 12).

Initiatives to More Fully Implement the Act
Agency Operating Procedures
Consultations
MARINE PROTECTION, RESEARCH AND SANCTUARIES ACT of 1972 

Purpose
This Act was passed to "prevent or strictly limit the dumping into ocean waters of any material that would adversely affect human health, welfare, or amenities, or the marine environment, ecological systems, or economic potentialities." 

[This act is potentially of major importance for protecting habitat for marine mammals.  In the past decade, marine animals, including mammals, have experienced major die offs.  There have, for instance, been marked declines in numbers of pinnipeds in the Baltic and on both the Atlantic and Pacific coasts of North America, including the Bering Sea.  Dying or dead pinnipeds commonly exhibit symptoms of bacterial and viral infections.  Among the suspected causes of these impacts are infection from medical wastes and/or contamination from toxicants such as petroleum or industrial wastes which may impair the immune system either directly or indirectly through general impairment of health.  For example, a toxicant that damages the nervous system or impairs swimming ability can lead to malnutrition and metabolic disorders that, in turn, make an animal more vulnerable to pathogens.  (Stringham)]

[This Act will be highly relevant to protection of polar bear habitat if, when, and where pollution (e.g., from oil/gas development) becomes a problem. In the event that significant pollution occurs, the FWS would presumably deal with the pollution itself through EPA and with ecological impacts through DOC, presumably NMFS.  (Stringham)]

Roles and Responsibilities for Environmental Protection
The U.S. Environmental Protection Agency (EPA) has lead role in deciding whether it will issue permits for dumped specific kinds and amounts of hazardous materials into the ocean.  EPA can also influence whether the U.S. Army Corps of Engineers (ACE) issuance of permits for dumping of dredged materials into natural bodies of freshwater or seawater.  EPA leads research on dumping alternatives, and effects on water quality, whereas the Department of Commerce (DOC) has the lead role for research and monitoring on effects of pollution and over-fishing on marine ecosystems.  DOC has lead role for proposing areas to be set aside as marine sanctuaries; Congress and State governors can veto proposals.  Once a sanctuary is established, DOC can establish regulations for protecting the sanctuary.  The U.S. Coast Guard (Coast Guard) assists DOC and other federal agencies in enforcement.  

Terms of the Act
I.  Ocean Dumping:  

Specific dumping prohibitions have been established to prevent unpermitted ocean dumping of radiological, chemical and biological warfare agents, high-level radioactive waste, sewage sludge, industrial wastes, and medical wastes.  

The Environmental Protection Agency is hereby authorized to regulate ocean dumping of industrial wastes, sewage sludge, and other wastes through a permit program.  Specific criteria for permit review were established.  EPA is required to consult with interested Federal and State agencies before granting permits.  Permits cannot be granted for acts that would violate applicable water quality standards.   However, EPA does have the authority to bypass said consultation and to issue emergency permits for the dumping of industrial waste into ocean waters if an unacceptable human health risk exists and no other alterative is feasible.  

EPA is also authorized to designate appropriate dump sites for dredged material disposal, and the Secretary of the Army is authorized to issue permits for said dumping.  The Service has been heavily involved in activities governed by section 103 of the Act, which covers the disposal of dredged material in the ocean, including the designation of sites. The Service is involved in both the review of proposed sites and public notices of permits for ocean dumping of dredged material. The permit program is subject to the provisions of the following: Fish and Wildlife Coordination Act, section 10 of the Rivers and Harbors Act of 1899, and section 404 of the Federal Water Pollution Control Act, including the 404(q) Memorandum of Agreement, relating to dispute resolution. The Service has been particularly involved in the New York Bight and the Mud Dump Site.

II.  Ocean Dumping Research and Monitoring: The Secretary of Commerce is authorized to coordinate a research and monitoring program with EPA and the U.S. Coast Guard.  This program is designed as a long-term research program to study the "possible long-range effects of pollution, over-fishing, and man-induced changes of ocean ecosystems."  Similarly, EPA is authorized to conduct research regarding dumping alternatives and to consider, in cooperation with other Federal agencies, the feasibility of regional management plans for waste disposal on coastal areas. Congressional reports are required annually.

III.  Marine Sanctuaries: 


The Secretary of Commerce is authorized to designate national marine sanctuaries based on statutory criteria and stipulated factors to be considered as a basis for designation.  Consultation requirements with various Federal agencies, Congressional committees, State agencies and regional fishery councils were also stipulated.  The law also provided notice requirements and mandatory procedures pursuant to the National Environmental Policy Act.


Any marine sanctuary designation will ineffective if, within 60 days of notice, the Governor of the affected State finds it unacceptable or if both houses of Congress adopt a concurrent resolution of disapproval. The Secretary of Commerce is authorized to withdraw the designation after any such State or Congressional disapproval. If the designation is not withdrawn, only the portion certified as acceptable can take effect.


In addition, the Secretary of Commerce is authorized to issue "necessary and reasonable" regulations to implement the terms of the designation and to control necessary activities.  Permits and licenses previously granted would continue to be valid. The Secretary is authorized to coordinate with the Coast Guard for enforcement.


Notice of any proposed marine sanctuary must be published in the Federal Register within 30 months of the site's classification as an active candidate.  Various enforcement activities are also authorized, 

[Within the State of Alaska, however, designation of a national marine sanctuary may require the approval of Congress, as contrasted to an absence of disapproval, according to the terms of ANCSA.]

Strengths and Weaknesses of the Act for Protecting Habitat
Strengths
Weaknesses
Recommendations for Future Actions
Improvements/Modifications of the Act
Agency Operating Procedures
Initiatives to More Fully Implement the Act
COASTAL ZONE MANAGEMENT ACT (CZMA) (as amended)

Purposes re: Environmental Protection
[This Act is potentially critically important for conservation of coastal polar bear habitat, especially estuarine zones -- areas where dens may be concentrated.  The Act provide for establishment of estuarine sanctuaries, land acquisition for sanctuaries, protection of coastal wetlands and fisheries, and control of coastal non-point source pollution.  The CZMA also authorizes State controls on impacts to the coast by oil/gas development on the outer continental shelf.]
 1)
"preserve, protect, develop, and where possible, to restore or enhance the resources of the Nation's coastal zone" 

 2)
encourage and assist States to "exercise effectively their responsibilities in the coastal zone through the development and implementation of management programs to achieve wise use of the land and water resources of the coastal zone." 

 3)
State programs aere to give full consideration to ecological, cultural, historical, and esthetic values, as well as compatible economic development within coastal zone areas.

 4)
The CZMA was enacted to address increased Outer Continental Shelf oil and gas development and the accompanying industrialization which could lead to the degradation of coastal lands and waters.  Specifically, Congress found that

a)
 "increasing and competing demands upon lands and waters of our coastal zone" had "resulted in the loss of living marine resources, wildlife, nutrient-rich areas, permanent and adverse changes to ecological systems, decreasing open space for public use, and shoreline erosion." 

Agency Roles and Responsibilities for Implementation
 1)
The CZMA established a voluntary national program within the Department of Commerce to encourage coastal States to develop and implement coastal zone management plans.  Features to include in each coastal zone management plan were stipulated.  The CZMA also stipulated administrative procedures for approving changes to coastal zone management plans.  

 2)
Subject to Federal approval, each State was required to define boundaries of the coastal zone, to identify uses of the area to be regulated by the State, the mechanisms (criteria, standards or regulations) for controlling such uses, and broad guidelines for priorities of uses within the coastal zone.

 3)
This Act created an Interstate Grants Program for the purpose of coordinating States' coastal zone planning and a Research and Technical Assistance program.  The Act mandates a continuing national system for evaluating the performance of State management activities.  

 4)
The CZMA established a system of criteria and standards for requiring that Federal actions be conducted in a manner consistent with the Federally approved state CZM plan.  The standard for determining consistency varied depending on whether the Federal action involved a permit, license, financial assistance, or a Federally authorized activity.  

The category of activities subject to the Federal consistency requirements includes outer continental shelf exploration and development plans (see Outer Continental Shelf Lands Act, below).  Coastal States are responsible for reviewing certifications of consistency for related activities.

 5)
[As amended, the CZMA now requires that "any Federal activity within or outside of the coastal zone that affects any land or water use or natural resource of the coastal zone" shall be "consistent to the maximum extent practicable with the enforceable policies" of a State's coastal zone management plan."  Both direct and indirect impacts on the coastal zone are subject to the CZMA.  However, the Outer Continental Shelf Lands Act provides loop holes by which the compliance with a State plan can be avoided.]

a)
Federal agency activity means any function "performed by or on behalf of a Federal agency in the exercise of its statutory responsibilities," such as offshore oil and gas lease sales.

b)
Federal agencies planning or authorizing an activity that affects any land or water use or natural resource of the coastal zone must provide to the relevant State agency a consistency determination.  

c)
Inconsistency:  If a federal licence or permit activity is not consistent with a management program, the activity may nonetheless by approved by the SofC if s/he finds, upon appeal, that the activity satisfies the following our requirements:

a.
The activity futhers one or more of the competing national objectives or purposes contained in 16 USC SS 1451 (Title III, SS 303) or 16 USC SS 1452 (Title III, SS 303).

b.
The activity, when performed separately or when its cumulative effects are considered, will not cause adverse effects on the coastal zone's natural resources substantially enough to outweigh the activity's contribution to national interest;

c.
The activity will not violate any requirements of the Clean Air Act or the Federal Water Pollution Control Act; and

d.
There is no reasonable alternative available which will permit the activity to be conducted in a manner consistent with the State's management program.  

The SofC's decision constitutes final agency action for purposes of judicial review.  

 6)
The CZMA temporarily established a Coastal Energy Impact Program and added the national objective of attaining a greater degree of energy

self sufficiency based on new or expanded energy activity in or affecting the coastal zone.  This provision was later repealed.

 7)
The Coastal Zone Management Improvement Act of 1980 established a new system of Resource Management Improvement Grants related to preservation of certain coastal areas, redevelopment of urban waterfronts, and public access to beaches.  Provisions for withdrawing financial assistance based on evaluations of State coastal plans were enacted; procedures for Congressional disapproval of regulations promulgated to implement this law were enacted.

Terms of the CZMA
 1) Jurisdiction:  The Coastal Zone 

a.
Encompasses all coastal waters (including the lands therein and thereunder) and the adjacent shorelands (including the waters therein and thereunder), strongly influenced by each other and in proximity to the shorelines of the several coastal States.

b.
Includes islands, transitional and intertidal areas, salt marshes, wetlands, and beaches ....

c.
The zone extends inland from the shoreline only to the extent necessary to control shorelands, the use of which have a direct and significant impact on the coastal waters, and to control those geographical areas which are likely to be affected by or vulnerable to sea level rise.

d.
Excluded from the coastal zone are lands which the Federal government, its officers, or agents 

1.
legally control use at their own discretion; or

2.
hold in trust.

[This can be interpreted to mean that a CZM Plan gives a State control of impacts to only those portions of the coast that the State itself controls -- which normally excludes Federal lands and which may exclude Native-owned lands -- at least those considered under Federal trust.  If Native lands are excluded, is each village treated as a State and allowed to develop its own CZMA which then gives the village the same controls over coastal impacts that a State would have under the CZMA?  Or are all concerns about coastal impacts dealt with by a Federal agency; and if so, which agency(ies), for instance the Bureau of Indian Affairs (BIA) or Dept. of Commerce, or FWS?  It is noteworthy that the North Slope Borough developed its own Coastal Management Program, apparently subject to the approval of the Alaska Coastal Policy Council -- suggesting that State compliance criteria and perhaps North Slope Borough criteria have to be met for Federal actions (e.g., leases, permits, etc. for oil/gas development) that could impact the coast of the North Slope Borough.]

 

e.
Coast vs. OCS:  Submerged lands on the OCS are, by definition, outside the coastal zone and thus not subject to State authority under either CZMA or ANILCA, except to the extent that OCS activities affect the coastal zone (see State vs. Federal Powers in Sect. V.B., below).  

 2)
A national system of estuarine sanctuaries was authorized to maintain public access and to establish national field laboratories with 50/50 cost-sharing grants for coastal States.  The CZMA was later amended to establish the National Estuarine Reserve Research System, a State-Federal process for designating national reserves, and guidelines for estuarine research.  (Also see Estuary Protection Act, under Protection of Ecosystems or of Other Species, General.

 3)
The CZMA provides a Enhancement Grants Program for eight specific areas, also including protecting, restoring or enhancing existing coastal wetlands or creating new coastal wetlands and assessing the cumulative effects of coastal development on coastal wetlands and fishery resources.  In addition, there is a new Coastal Nonpoint Source Pollution Control Program and financial assistance for land acquisition under the National Estuarine Research Reserve System.  Appropriations for all related activities have been authorized through FY 1995.

OUTER CONTINENTAL SHELF LANDS ACT (as amended) 

Purposes of OCSLA:  

 I.
Established Federal jurisdiction over submerged lands on the Outer Continental Shelf (OCS) seaward of State boundaries (3 mile limit). 

II.
Expedite exploration and development of oil/gas [and perhaps other mineral] resources on the OCS in order to

* achieve national economic and energy policy goals;

* assure national security;

* reduce dependence on foreign sources of oil;

* maintain a favorable balance of payments in world trade.

Roles and Responsibilities
 1)
Delegation of Authority:  In nearly all respects, implementation of OSCLA is under the authority of the Secretary of Interior (Secretary), who has delegated it to the Minerals Management Service.  

a)
However, OCS projects which could adversely impact the Coastal Zone are subject to Federal compliance requirements under terms of the CZMA, as noted earlier.  Both State and local governments can object to OCS projects, in some causes halting the projects, in other cases modifying them, for instance by specifying mitigation measures.  

b)
Certification that OCS activity complies with the CZMA is under the authority of the Secretary of Commerce.  

c)
The Secretary of Commerce also administers the Fisherman's Contingency Fund, compensating commercial fishermen for damages from OCS activities. 

 2)
Certain other aspects of OCSLA are under the authority of other Federal agencies.  

a)
The Secretary of the Department of Transportation and the Secretary of the Treasury administer the Offshore Oil Pollution Compensation Fund.

b)
Coast Guard and Army Corp of Engineers: Share authority for enforcing safety and environmental regulations promulgated under OCSLA.  For example, the Coast Guard shares with DOI responsibility and authority for requiring the use of "Best Available and Safest Technologies."  These two "agencies" can jointly or individually promulgate regulations for onsite inspections of OCS facilities.

 3)
Relevant environmental information shall be considered by the Secretary (of the Interior) in making decisions, developing appropriate regulations and lease conditions, and issuing orders.

 4)
Before Leasing and Development:  The Secretary can establish information needed for assessment and management of effects by OCS oil/gas development on the human, marine, and coastal environments.  This shall be done by studying any area or region included in any oil and gas lease sale ... or in areas of the coast and OCS which may be affected by local oil and gas development.

Provisions of OCSLA and its Implementing Regulations for Mitigating

Adverse Environmental Effects by Oil and Gas Development
 1)
OCSLA defines the Outer Continental Shelf (OCS) as all submerged lands, lying seaward of State coastal waters (first 3 miles offshore), which are under U.S. jurisdiction.  

 2)
OCS lands are leased to expedite exploration and development of oil/gas deposits -- goals that should be balanced with conservation of natural resources and protection of human, marine, and coastal environments.  Specified BASTS (best available and safest technologies) should be used where practical and needed for safety.  


 3)
OSCLA mandates that oderly development of OCS energy resources be balanced with protection of human, marine, and coastal environments 

 4)
OCS oil/gas activities include exploration, leasing, development and production phases.  

 5)
Prior to onset of each phase of fieldwork, an activity Plan must be filed with and approved by DOI, along with an Environmental Report (ER).  This Plan and its ER should describe  

a)
contingency plans, equipment, personnel, and procedures, for preventing, reporting and cleaning up spills of oil or waste materials or dealing with other environmental impacts;  

b)
environmentally sensitive and highly productive areas; and  

c)
an assessment of the expected effect by activities on offshore and onshore environments.  

Descriptions should address specified issues in enough detail to answer the questions: Would there be "undue harm" to fish or other "aquatic life?"  Would pollution occur?  Would the project disturb anything of historical or archeological significance (see the Historic Preservation Acts, below)?  

 6)
The ER for exploration need address only those issues; the ER for development and production also needs to address predicted ecological disruption and environmental monitoring systems, relating for instance to chronic low level pollution or to large spills.  The ER must comply with NEPA requirements, and should thus address any ESA listed species, air quality, water quality, and probably wetlands.  Impacts to biota and ecosystems might be allowed if their threat of harm or damage disappears or decreases to an acceptable extent within a reasonable period," and/or if the advantages of development and production outweigh the advantages of disapproving the Plan.  

 7)
The DOI can specify information to be provided in ERs and EISs for assessment and management of impacts on the human, marine and coastal environments.  At least once for reach area of the coast, a full EIS will be required.  

 8)
When a lease or permit is granted for OCS oil/gas development and production, the lease/permit can specify both "stipulations" and "information to lessees" (ITLs) regarding environmental protection.  Stipulations are legally binding with the force of law; ITLs are not. 

 9)
For the Beaufort Sea lease sale 124 (26 June 1991) there were two stipulations that could be used to protect polar bears (D.C. Bauer 1994).

a) The lessee could be required to conduct biological surveys and perhaps to relocate its operation, conduct activities during limited time periods, and modify operations to protect the resource.  

b) Lessees must educate their employees on biological/ecological resources and on how to avoid harassing wildlife.

Those stipulations may set a precedent by which other lessees will have to abide in terms of minimum information requirements for assessing impacts.

10)
That same lease included ITLs, which are not legally binding, that informed the lessee about "taking" prohibitions under the ESA, applicable treaties and laws, vulnerability of polar bears to disturbance in areas where the bears travel, den, or congregate, for instance to feed.

11)
Lessees that violate the terms of their lease/rental and/or who do not meet the requirements of OCSLA, are subject to warnings and in extreme cases to suspension or cancellation of the permit/lease.  Key issues for compliance include undue environmental impact, for instance serious harm or damage to life or to the marine, coastal, or human environment.

Strengths and Weaknesses of the Act for Protecting Habitat
Strengths
 1)
OCSLA mandates at least one EIS for each region of the OCS.  Given the current emphasis on "ecosystem management", a region should be no larger than an ecosystem.  Thus, at least the Bering Sea and the Beaufort Sea should be evaluated separately.  If ocean current patterns or winddrift patterns or topographic features future subdivide an area of the coast into regions with different ecological communities, different pollution mixing/dillution patterns, and so on, then these might be the most appropriate "regions of the OCS" for assessing impacts from oil/gas development.

 2)
OCSLA requires considerable detail about the methods of oil/gas development, including a description of equipment to be used.  There are also many features of environmental reports which are mandated.

 3)
OSCLA refers several times to phrases like "unduly harmful" and "aquatic life" or "marine or coastal environment".

 4)
Use of Best Available and Safest Technologies is required, where feasible.

Weaknesses
 1)
OCSLA is administered by the Minerals Management Service (MMS).

 2)
Despite the several clauses of OCSLA mandating protection of the physical-chemical and biological environment, MMS commonly ignores assessments by the Fish and Wildlife Service about which impacts are unduly harmful and, in cases where harm can be minimized, what mitigation would be needed to achieve this.

 3)
Requirements for environmental assessment are so vague that these requirements may be met with assessments that do not actual reveal even the worst impacts likely to result from oil/gas development.

A series of questions raised by this vagueness is presented in the analysis of OCSLA by the Marine Mammals Management office.

Recommendations for Future Actions
Improvements/Modifications of the Act
 1)
USFWS and the National Marine Fisheries Service (NMFS) should be given authority to determine impacts on the biota over which each of these agencies has management responsibility.  Each agency should be responsible for final determination of whether impacts would be "undue".

Agency Operating Procedures

Initiatives to More Fully Implement the Act
   *
Much more detail about OSCLA is provided in a separate analysis of this Act by the Marine Mammals Management office.

OIL POLLUTION ACT of 1990 (OPA) as amended.

OPA established new requirements and extensively amended the Federal Water Pollution Control Act to provide enhanced capabilities for oil spill response and natural resource damage assessment by the Service. It required Service consultation on developing a fish and wildlife response plan for the National Contingency Plan, input to Area Contingency Plans, review of Facility and Tank Vessel Contingency Plans, and to conduct damage assessments associated with oil spills. The following are the pertinent provisions.


Title I, section 1006, provided that Federal trustees shall assess natural resource damages for natural resources under their trusteeship. Federal trustees may, upon request from a State or Indian tribe, assess damages to natural resources for them as well. Trustees shall develop and implement a plan for the restoration, rehabilitation, replacement, or acquisition of the equivalent of natural resources under their trusteeship.


The definition of natural resources damages was amended to include restoration as the basic measure, plus other values. Natural resource damage assessment regulations are to be promulgated by the National Oceanic and Atmospheric Administration no later than August 1992. (These regulations will replace Department of the Interior regulations at 43 CFR Part 11 for oil spills only.) Damages collected must be retained in a revolving account for use only to reimburse assessment costs and restore, replace, or acquire the equivalent natural resources.


Title I, section 1011, provides that trustees are to be consulted on the appropriate removal action to be taken in connection with any discharge of oil.


Title I, section 1012, provided for the uses of the oil pollution fund. In addition to response costs, the fund may be used without appropriations to pay the costs of assessments, as well as to pay claims for natural resource damages if there are no funds or insufficient funds from a responsible party (A claims procedure was to be developed under section 1013.) This section also stipulated deadlines for the submission of removal cost claims and damage claims.


Title IV, section 4201, amended subsection 311(d) of the Federal Water Pollution Control Act with respect to Federal removal authority It declared the contents of the National Contingency Plan to consist of a detailed oil and hazardous substance pollution prevention plan, including fisheries and wildlife. The Fish and Wildlife Response Plan is to be developed in consultation with the Service and the National Oceanic and Atmospheric Administration. A deadline of August 1991 was established for revision of the National Contingency Plan. 


Title IV, section 4202, amended subsection 311(j) of the Federal Water Pollution Control Act with respect to the National Planning and Response System. It defined area committees and area contingency plans, and requirements and deadlines for agencies. Under this section, the Service is required to generate a list of all equipment, including fire fighting equipment, as well as personnel and any other equipment and supplies that could be used to expedite the removal of oil or mitigation of a spill.


Title IV, section 7001, provided for oil pollution research and development. The Service is included in the Interagency Coordinating Committee on Oil Pollution Research, established to research and develop methods to restore and rehabilitate natural resources damaged by oil discharges, and to research and evaluate the relative effectiveness and environmental impacts of bioremediation technologies.


One aspect of particular interest to the Service involves the identification of ecologically sensitive areas and the preparation of scientific monitoring and evaluation plans. Research conducted by the Service is to be directed and coordinated by the National Wetland Research Center.

ALASKA NATIONAL INTEREST LANDS CONSERVATION ACT of 1980 (16 USC 410hh-3233, 43 USC 1602-1784): Public Law 96-487 approved December 2, 1980, (94 Stat. 2371) 
This act designated certain public lands in Alaska as units of the National Park, National Wildlife Refuges, Wild and Scenic Rivers, National Wilderness Preservation and National Forest Systems, resulting in general expansion of all systems.


Through consolidation and expansion of existing refuges, and creation of new units, the Act provided 79.54 million acres of refuge land in Alaska, of which 2 7. 47 million acres were designated as wilderness. (See entry "National Wildlife Refuge Acts" for a review of provisions for the Refuge System.)


The Act terminated all withdrawals made by the President and the Secretary in Alaska from 1978 through 1980, with the lands either being included in conservation system units by the provisions of this Act or reverting to their prior status for management under the Federal Lands Management Policy Act or the laws relating to management of the National Forest System, as appropriate. The Act also provided that any future executive action withdrawing lands in Alaska aggregating more than 5,000 acres would only become effective upon publication of a notice in the Federal Register and notifications to Congress. In the event both Houses have not passed a Joint Resolution ratifying the withdrawal within one year of the notice~ the withdrawal would terminate. All studies of public lands in Alaska for establishment of a conservation system unit or similar area were prohibited unless specifically authonzed by Congress.


The Act provided comprehensive management guidance for all public lands in Alaska, including provisions regarding wilderness, subsistence, transportation and utility corridors, oil and gas leasing, mining, public access, hunting, trapping and fishing, and implementation of the Alaska Native Claims Settlement Act. Many technical amendments were made to the Native Claims Settlement Act, and numerous studies and reports to Congress were required.


Two studies of particular importance to the Service were required. The first involved the review of all Service lands in Alaska for suitability for inclusion in the wilderness system, with Presidential recommendations due within 7 years of enactment. The second was a review of the coastal plain of the Arctic Refuge (commonly known as the "1002 area" and "1002 Report," from the section of the Act requiring the study) for oil and gas potential, and wildlife resources. Recommendations from the Secretary as to whether oil and gas leasing should be authorized were due within 5 years and 9 months of enactment.


Title VIII of the Act resulted in substantial, new responsibilities for the Service beginning in 1990. As a result of an Alaska Supreme Court decision, the State of Alaska lost its authority to manage subsistence harvest of fish and wildlife on Federal lands. Consequently, the five Federal agencies with land management responsibilities assumed responsibility for subsistence management on 380,900 square miles of land under Federal jurisdiction. The Service is the lead agency for Federal subsistence management. Additionally, the Service's subsistence responsibilities oblige it to venture into facets of fish and wildlife management that historically have been within the purview of the States.


Public Law 97-394, approved December 30, 1982 (96 Stat. 1982), amended the Act to require the Secretary to prohibit any person who obtained access to seismic and geologic data being generated for the 1002 report (other than from the parties with permits for conducting the studies) from participating in any lease sale for any area covered by the data, or from making any other commercial use of the information. It also requires permitees to make the data available to any person at fair cost.


Public Law 97-468, approved January 14, 1983 (96 Stat. 2578), made a technical amendment to the provisions of the Act governing Denali National Park, in connection with the transfer of the Alaska Railroad to the State.


Public Law 98-620, approved November 8, 1984 (98 Stat. 3358), repealed language providing expedited judicial review of lawsuits filed over administrative decisions implementing the transportation and utility corridor provisions of the Act.


Public Law 100-203, approved December 22, 1987 (101 Stat. 1330), made technical changes to section 1008 in conformity with the general revision of the on-shore oil and gas leasing program for non-North Slope Federal lands nationwide.


Public Law 100-395, approved August 16, 1988 (102 Stat. 979), ratified an agreement between the Department and the State for calculation of submerged lands acreage in connection with the selection of lands by the State and Native groups, ratified a Public Land Order adding land to the Arctic refuge, and prohibited land exchanges within the coastal plain of that refuge without the approval of Congress.

ALASKA NATIVE CLAIMS SETTLEMENT ACT (43 USC 1601-1624)  Public Law 92-203, approved December 18, 1971(85 Stat. 688), and repeatedly amended, 


authorized Alaska Natives to select and receive title to 44 million acres of public land in Alaska, and $962,000,000 in cash as settlement of their aboriginal claim to land in the State. The Act established a system of village and regional Native corporations to manage the lands and cash payments, and made extensive provisions regarding the operations of the corporations.


Special provisions were made for, and restrictions placed on, selection of lands within existing National Wildlife Refuges.


The Act also required the Secretary of the Interior to withdraw up to 80 million acres of existing public land for specific consideration as new national wildlife refuges, national parks, national forests and wild and scenic rivers. These lands were to remain in a special withdrawal category until Congress completed action on the proposals or until December 1978. On October 14,1978, the 95th Congress adjourned without passing the necessary legislation or an extension of the existing protection for these lands.


From 1977 to 1980, the Secretary exercised his authority under Section 204(e) of the Federal Land Policy and Management Act (90 Stat. 2 743) to withdraw from mineral entry and State selection for three years approximately 110 million acres in Alaska which had been under consideration for inclusion in the national conservation systems.


In recognition of special scientific values and to provide further protection to some of these areas, in 1978 and 1979, the President proclaimed 17 national monuments comprising 56 million acres. This action was taken under authority of the Antiquities Act of 1906. (See entry "Historic Preservation", and for disposition of the withdrawn lands, see entry "Alaska National Interest Conservation Lands Act.")

NATIONAL WILDLIFE REFUGE ACTS


In addition to specific acts of Congress, refuges can be established in many ways, including public land withdrawal, transfer from other agencies, and by cooperative agreement with other agencies, such as in mitigation for water resource development and other Federal projects. (Related authorities include the Federal Water Project Recreation Act and various water project authorizations for the Bureau of Reclamation and the Corps of Engineers.)


Still other means by which refuges may be established include donation, exchange or purchase under such authorities as the Fish and Wildlife Act of 1956 a6 U.S.C. 742a-742j; 70 Stat. Iil9); the Migratory Bird Conservation Act (16 U.S.C. 715 et seq.; 45 Stat. 1222); the Fish and Wildlife Coordination Act (16 V.S.C. 661-666c; 48 Stat. 401); the Lea Act (16 USC 695-695c; 62 Stat. 238); the Emergency Wetlands Resources Act (16 U.S.C. 3901;100 Stat 3582) and the Endangered Species Act a6 U.S.C. 1531-1543; 87 Stat. 884) (see entry "Land Exchanges").


Two primary sources of funds for Service acquisition of refuge lands are: 

    1) the Migratory Bird Conservation Fund, composed of receipts from the sale of "duck stamps", and other designated sources, under authority of the Migratory Bird Hunting and Conservation Stamp Act a6 U.S.C. 718-718h; 48 Stat. 452), and funds appropriated under he Wetlands Loan Act a6 U.S.C. 715k-3715k-5; 75 Stat. 813), and 

    2) appropriations under the Land and Water Conservation Fund Act (16 U.S.C. 460L-4460L-11; 78 Stat. 897).  

As of September 30, 1991, the National Wildlife Refuge System consisted of 503 refuges comprising 88,501,817 acres, 166 waterfowl production areas comprising 1,936,210 acres, and 51 coordination areas comprising 315,639 acres--for a total of approximately 90,753 ,667 acres. Specific statutes establishing refuges or directing certain administrative actions related to individual refuges include:

PORTS AND WATERWAYS SAFETY ACT
...

DEEPWATER PORT ACT 

The DPA authorized the Secretary of Transportation, after consultation with the Secretary of Interior, to waive the removal requirements for a deepwater port if its components can be used in conjunction with a mineral lease sale (see OCSLA, below).

If any of the bays or harbors in polar bear range might be used as a deep water port, this Act could be relevant.

ALASKA STATE LAWS

INDIRECT RELEVANCE FOR FWS MANAGEMENT OF POLAR BEARS

Co-management With Alaska Natives
Native American Rights
INDIAN SELF-DETERMINATION AND EDUCATION ASSISTANCE ACT


This Act recognized the obligation of the United States to provide for maximum participation by Native Americans in Federal programs and services to Indian communities, including education. It establishes a goal to provide education and services to permit Indian children to compete and achieve self-determination.


Whereas the Act originally applied only to the activities and programs of the Bureau of Indian Affairs, PL. 100-472 a02 Stat. 2285) expanded it to all bureaus within the Department of the Interior This law declares a commitment to the maintenance of the Federal Government's unique and continuing relationship with, and responsibility to, individual Indians and Tribes.


The Secretary of the Interior is directed, upon the request of any Indian Tribe, to enter into self-determination contracts with Tribal organizations to plan, conduct, and administer programs, including those which the Department is authorized to administer for the benefit of Indians. Under this authority, some facilities owned or operated by the Service are likely to be transferred to ownership or operation by Tribes.

AMERICAN INDIAN RELIGIOUS FREEDOM ACT of 1978


Public Law 95-341(42 U.S.C. 1966) establishes as policy of the United States the protection and preservation for American Indians of their inherent right to freedom to believe, express, and practice their traditional religions. The Act directs Federal agencies to evaluate their policies and procedures, in consultation with native traditional religious leaders, in order to determine changes required to protect and preserve Native American religious cultural rights and practices.

CIVIL RIGHTS ACTS 

The Civil Rights Act of 1964 (I?L. 88-352; 42 U.S.C. 2000 et seq.) enforces the right of citizens to vote, confers jurisdiction upon the district courts to provide injunctive relief against discriminatory public accommodations, authorizes the Attorney General to institute suits to protect constitutional rights in public facilities and public education, prohibits discrimination in Federally assisted programs, and established the Commission on Equal Employment Opportunity (EEOC). 
Title VI of the Act extends Federal assistance to recipient grantors via monetary and or inkind benefits. Recipient/grantors are required to ensure nondiscrimination in the application or renewal of grants in accordance with applicable civil rights laws. 


Title VII prohibits discrimination on the basis of race, color, creed, sex, and national origin for State and Federal employees. It provides for establishment of the EEOC to investigate complaints of discrimination and to negotiate settlements. 


As amended in 1970, title VII focuses attention on the needs of Hispanics in the Federal Govemment. 


The Civil Rights Act of 1991 (PL. 102-166) overturns six affirmative employment Supreme Court decisions and provides for the elimination of discrimination in the private and Federal workplace on the basis of sex, race, religion, and national origin.

Environmental Education and Public Participation
Numerous Acts provide programs which could be used to educate the public and increase their participation in protection of polar bears and their habitat.  Some of these might be particularly useful for enhancing co-management with Alaskan Natives.
COOPERATIVE RESEARCH AND TRAINING UNITS ACT 

Perhaps this program can be used to fund students and/or faculty to assist FWS in protection of polar bears and their habitat -- for instance through graduate school research programs?

This Act authorizes the Secretary of the Interior to enter into cooperative agreements with colleges and universities, State fish and game agencies, and nonprofit organizations for the purpose of developing adequate, coordinated, cooperative research and training programs for fish and wildlife resources.


Federal participation in the conduct of such units is limited to assignment of scientific personnel, assistance (including reasonable financial compensation) for the work of researchers on fish and wildlife ecology and resource management projects, and the payment of incidental expenses for employees of cooperating agencies assigned to the units. The provision relating to compensation of researchers was included by ~L. 95-616 (92 Stat. 3110), signed November 8, 1978.


As of January 1,1991, there were 41 cooperative units operated by the U.S. Fish and Wildlife Services at 39 colleges and universities throughout the country.

ENVIRONMENTAL EDUCATION ACT 

Perhaps we could work cooperatively with the Native American Fish & Wildlife Society to obtain funding for educating people in villages about polar bear needs, or for fostering the Polar Bear Commission?  Might such funds be used to help Native students through university programs to become professional wildlife biologists.  Might this be used to assist us in gathering traditional knowledge -- educating non-Natives about Native views of polar bears and their conservation?

This ACt established the Office of Environmental Education within the Environmental Protection Agency to develop and administer a Federal environmental education program.


Responsibilities of the Office include developing and supporting programs to improve understanding of the natural and developed environment, and the relationships between humans and their environment; supporting the dissemination of educational materials; developing and supporting training programs and environmental education seminars; managing a Federal grant program; and administering an environmental internship and fellowship program. The Office is required to develop and support environmental programs in consultation with other Federal natural resource management agencies, including the Fish and Wildlife Service.


The Act requires the Education Office Advisory Council to submit a report to Congress by November 16, 1992, regarding obstacles to improving environmental education programs, including those relating to national parks and wildlife refuges.


A similar program authorized in 1975 (~L. 91516; 84 Stat. 1312) was repealed by the Omnibus Budget Reconciliation Act of 1981.

NATIONAL AND COMMUNITY SERVICE ACT 
This Act might provide funding for co-management.  

This Act authorizes several programs to engage citizens of the U S. in full- and/or part-time projects designed to combat illiteracy and poverty, provide job skills, enhance educational skills, and fulfill environmental needs. Several provisions are of particular interest to the U.S. Fish and Wildlife Service.


American Conservation and Youth Service Corps--As a Federal grant program established under Subtitle C of the law, the Corps offers an opportunity for young adults between the ages of 16-25, or in the case of summer programs, 1521, to engage in approved human and natural resources projects which benefit the public or are carried out on Federal or Indian lands.


To be eligible for assistance, natural resources programs will focus on improvement of wildlife habitat and recreational areas. fish culture, fishery assistance, erosion, wetlands protection, pollution control and similar projects. A stipend of not more than 100 percent of the poverty level will be paid to participants. A Commission established to administer the Youth Service Corps will make grants to States, the Secretaries of Agriculture and Interior and the Director of ACTION to carry out these responsibilities.

 1)
National and Community Service Act--Will make grants to States for the creation of fulltime and or part-time programs for citizens over 17 years of age. Programs must be designed to fill unmet educational, human, environmental, and public safety needs. Initially, participants will receive post-employment benefits of up to $1000 per year for part-time and $2500 for fulltime participants.

 2)
Thousand Points of Light--Creates a nonprofit Points of Light Foundation to administer programs to encourage citizens and institutions to volunteer in order to solve critical social issues, and to discover new leaders and develop institutions committed to serving others.

 3)
Job Training Partnership Act 

 4)
Youth Conservation Corps Act.

RESEARCH GRANTS ACT 


This Act authorizes the Secretary of the Interior to enter into contracts with educational institutions, public or private agencies or organizations, or persons to conduct scientific or technological research.  


This Act requires the Secretary to publish any rules or regulations necessary to carry out the Act and to distribute reports or publications containing information on research conducted under it, if he deems desirable. 


A 1975 amendment repealed the section of the Act requiring a report to Congress. 


A 1980 amendment repealed language prohibiting an agency from executing a contract prior to 30 calendar days from the date submitted to the House and Senate. 

SMALL RECLAMATION PROJECTS ACT as amended.


Funding from this source might be used to encourage villages in polar bear habitat to perform reclamation work, for instance cleanup of any hazardous wastes that have been dumped.

The primary objective of the 1956 statute is to encourage State and local participation in the development of projects under Federal reclamation laws and to provide for Federal assistance in the development of similar projects in the 17 Western reclamation states by non-Federal organizations.

The 1957 amendments (PL. 85-47) require the Secretary of Interior to notify Congress when a project has been found to be financially feasible and constitutes a reasonable risk according to the terms of the 1956 statute.


The 1971, 1975, 1980, and 1982 amendments provided for the following provisions: 


1) further defined the term "project" and clarified costsharing aspects, 

2) increased authorization levels, and 

3) defined other administrative procedures.


The Act also provides for the transfer of funds to the Service for work done on these projects pursuant to the Fish and Wildlife Coordination Act.

TAKE PRIDE IN AMERICA ACT 

Title XI of Public Law 101-628, signed November 28, 1990, established the Take Pride in America Program (TPIA) within the Department of the Interior. The purposes of the program include:

⋅
Establishing and maintaining a public awareness campaign to instill in the public an appreciation for Federal, State and local lands, facilities, and cultural and natural resources;

⋅
Conducting a national awards program to honor individuals and entities that distinguish themselves in the appreciation, conservation and stewardship of these resources; and

⋅
Administering the "Take Pride in Amenca" slogan and logo.

YOUTH CONSERVATION CORPS ACT 

A special branch of the YCC might be established tailored to Alaska Natives, using polar bear conservation as a pilot program.
This Act declared the YCC pilot program a success and establishes permanent programs within the Departments of Interior and Agriculture for young adults who have attained the age of 15, but not the age of 19, to perform specific tasks on lands and waters administered under jurisdiction of these Secretaries. Within the Fish and Wildlife Service, YCC participants perform various tasks on National Wildlife Refuges, National Fish Hatcheries, research stations, and other facilities.

The legislation also authorizes the Secretary of Interior and the Secretary of Agriculture to establish a joint grant program to assist States employing young adults on non-Federal public lands and waters throughout the U.S.

Requires the Secretaries of Interior and Agriculture to prepare a joint report to the President and Congress prior to April 1 of each year.


GENERAL RELATIONS WITH OTHER NATIONS
There are a number of laws and treaties for preservation of biodiversity and particular species across international borders.
FOREIGN ASSISTANCE as amended


This Act applies to US sponsored economic development in foreign countries, presumably including the former USSR.  Also see the International Environmental Protection Act of 1983, described below.  

Conservation provisions of the Act require the United States to take a leadership role in policies relating to natural resources and the environment, and to cooperate with developing countries to achieve environmentally sound development.


Requires U.S. agencies with certain programs or projects in other countries to prepare environmental impact statements on the effects their actions will have on the environment and to prepare an environmental assessment of the effect of any proposed project or program. Stipulates that special attention is to be directed to the destruction of tropical forests and directs the U.S. to provide support to developing countries for training programs, educational efforts, research and other activities designed to expand the knowledge of these forests and identify methods to prevent their destruction.


Section 119, the endangered species section, contains provisions stating that an objective of U.S. development assistance should be the preservation of animal and plant species through the regulation of hunting and trade, limitations on pollution, and the protection of wildlife habitats. Authorizes the President to furnish assistance to developing countries to preserve biological diversity. Authorizes the use and abilities of any relevant U.S. government agency to achieve these goals. Public Law 99-529 (100 Stat. 3010) contained provisions to expand U.S. efforts to protect biological diversity and authorizes the Agency for International Development to cooperate and support the relevant efforts of other agencies, including the U.S. Fish and Wildlife Service,  National Park Service, Forest Service, Peace Corps. Public Law 101-167 (103 Stat. 1225), signed November 21,1989, promotes the increased use of resources for training in reforestation and biodiversity, requires AID and the National Science Foundation to expend funds for an international biodiversity program, and requires AID to step up its global warming efforts.

INTERNATIONAL ENVIRONMENT PROTECTION ACT 


This Act is potentially critical for protection of polar bears and secondarily to protection of their habitat.  It focuses on protection of biodiversity, in part through education of foreign nationals, exchanges of scientists between nations, financial assistance, and international agreements.

Section 702 of Title VII of the Department of State Authorization Act for Fiscal Years 1984 and 1985 (P~L. 98-164) amended the natural resource provisions of the 1961 Foreign Assistance Act by authorizing the President to assist other countries in wildlife and plant protection efforts in order to preserve biological diversity.

The law also mandates that the Administrator of the Agency for International Development (AID), in conjunction with the Secretary of State, the Secretary of the Interior, the Administrator of EPA, and the Chairman of CEQ, develop a U.S. strategy to preserve biological diversity in developing countries. Annual reports required by the State Department authorization act are also required to contain information related to efforts to conserve biological diversity, and the President was mandated to submit a report to the Speaker of the House and Senate Foreign Relations Committee regarding strategy to preserve biological diversity.


Section 703 authorized exchanges between the U.S. and other countries of scientists and other experts in the fields of environmental science and management.


Section 704 mandated that the Secretary of State and the Secretary of the Interior review the effectiveness of existing U.S. international activities to conserve wildlife resources. Based on this review, the Secretaries were jointly required to submit a report to the Senate Foreign Relations Committee and the House Committee on Foreign Affairs including: (1) a description of the Federal wildlife conservation programs, (2) recommendations for actions to assist foreign nations and international organizations (based on projections contained in the Global 2000 Report), (3) myriad analyses of related data gathering and dissemination activities and the impact on wildlife in other nations resulting from actions authorized or funded by the U.S., (4) cost estimates to accompany recommendations, and (5) analyses of the desirability of delineating International Wildlife Resources Conservation Regions for which members of the Foreign Service would be responsible.

Section 302 of the Special Foreign Assistance Act of 1986 (~L. 99-529) contained additional provisions related to biological diversity (22 U.S.C. 2151 q). The Administrator of AID was instructed to emphasize the need for biological diversity in information exchanges with foreign nations and training and education efforts. The Administrator was also authorized to entemnto long-term agreements under which the host country would protect ecosystems or other wildlife habitats recommended by a U.S. Federal agency and to seek financial assistance for this effort.


The Administrator was mandated to support related efforts of other Federal agencies, including the Fish and Wildlife Service, the National Park Service and the U.S. Forest Service. Finally, AID was directed to review its regulations to ensure that its ongoing or proposed actions do not "inadvertently endanger wildlife species or their critical habitats" or have other "adverse impacts on biological diversity." Direction was provided to deny both direct and indirect assistance which would "significantly degrade national parks or similarly protected areas or introduce exotic plants or animals in such areas."

BOUNDARY WATERS TREATY (Treaty Between the United States and Great Britain Relating to Boundary Waters between the United States and Canada) (1910)


The purpose of this treaty is to prevent disputes regarding the use of boundary waters and settle all questions pending or that may arise between the United States and Canada involving the rights, obligations, and interests of both nations along their common frontier.

ENVIRONMENTAL PROTECTION TREATY WITH THE SOVIET UNION (Agreement on Cooperation in the Field of Environmental Protection) 1972.

An objective of this May 23, 1972, agreement between the United States and the USSR is cooperation in the field of environmental protection through exchange of scientific personnel, organization of bilateral conferences, exchange of scientific and technical information, and development and implementation of projects .

The agreement emphasizes activities related to air and water pollution, enhancement of urban environment, preservation of nature, establishment of preserves, and arctic and subarctic ecological systems. The agreement was most recently renewed in 1987 and is renewable every 5 years.

SEA EXPLORATION TREATY (1964)

[Convention for the International Council for the Exploration of the Sea (ICES); 


This Convention provides a new "constitution" for the International Council for the Exploration of the Sea, which was originally established in 1902 as a result of conferences held in Stockholm in 1899 and in Christiania in 1901.


The purpose of ICES is to: (a) "promote and encourage research and investigations for the study of the sea, particularly those related to the living resources thereof; (b) "draw up programs required for this purpose and to organize... such research and investigations as may appear necessary;" and (c) "publish or otherwise disseminate the results of research and investigations."


Eighteen countries are parties to this Convention. Senate advice and consent was given March 1, 1967; ratification and accession was approved by the President on April 4, 1967; and the documents were deposited with the United Nations on April 18, 1973. The Convention entered into force on April 18, 1973.


RELATIONS WITH OTHER FEDERAL AGENCIES
Several Federal agencies are involved in managing lands, possibly including polar bear habitat, and in managing extraction of natural resources such as oil or gas from those lands.  

BUREAU OF LAND MANAGEMENT AUTHORITIES

What authority does BLM have over leasing of Federal or Native lands in polar bear habitat, for instance leasing for oil/gas development?

BUREAU OF RECLAMATION PROJECTS:  


General authority for conservation measures to be considered in planning reclamation projects is contained in statutes such as the Fish and Wildlife Coordination Act a6 U.S.C. 661-666c, 48 Stat. 40U, as amended, and the Small Reclamation Projects Act of 1956 (43 U.S.C. 422a-422k, 70 Stat. 1044), as amended. 


Has or does the BuRec, Department of the Interior, or the Corps of Engineers, Department of the Army, have or plan any reclamation projects in or near polar bear habitat?


If so, then we might want to consult the various specific and omnibus authorizing statutes for reclamation projects to determine their provisions for fish and wildlife conservation.



CORPS OF ENGINEERS PROJECTS


Does the ACE have any projects within polar bear habitat?  Could for environmental damage elsewhere be mitigated by protection of areas of polar bear habitat?

Various specific and general (omnibus) project authorizing statutes provide for fish and wildlife conservation at U.S. Army Corps of Engineers projects for navigation, flood control, river and harbor improvement, and other purposes. With some exceptions, conservation measures were generally not detailed in the project authorization but were contained in a report of the Chief of Engineers, which was usually referenced in the statute. Since passage of the Water Resources Development Act of 1986 in particular, however, a number of projects have been authorized solely for fish and wildlife mitigation or enhancement purposes.

FEDERAL POWER ACT as amended.  


Although the Federal Energy Regulatory Commission is the focus of this Act, this Act addresses on that aspect of FERC's activities which regard "dams, water conduits, reservoirs, and transmission lines to improve navigation and to develop ower from any streams and other bodies of water ...".  If there are any such projects within polar bear habitat [e.g., equivalent to projects underway in Hudson's Bay] then this law might be relevant to protection of polar bear habitat.  

SIKES ACT as amended


Public Law 86-797, approved September 15, 1960, provides for cooperation by the Departments of the Interior and Defense with State agencies in planning, development and maintenance of fish and wildlife resources on military reservations throughout the United States.


The Act authorizes a program for development of outdoor recreation facilities, as well as conservation and rehabilitation programs on AEC (now DOE), NASA, Forest Service and BLM lands.  These programs are carried out in cooperation with the States by the Secretary of the Interior, and on Forest Service lands by the Secretary of Agriculture.  The 1974 law authorized appropriations through June 30, 1978, to the Departments of Defense, Interior and Agriculture.


Public Law 97-396 provided for the inclusion of endangered plants in conservation programs developed for BLM, Forest Service, NASA and DOE lands.  It also defined "cooperative agreements" with States and clarified section 209 concerning purchases and contracts for property and services from States.


Public Law 99-561 requires the Secretary of each military department to use trained professionals to manage the wildlife and fishery resources under his jurisdiction, and requires Federal and State fish and wildlife agencies be given priority in management of fish and wildlife activities on military reservations. It also modified the timber reserve account and provides that any sale or lease of land or forest products from a military reservation be compatible with a cooperative plan.

DETAIL PERSONNEL AND LOAN EQUIPMENT ACT 

This Act might be used to secure assistance from the military, DOE or NOAA.

Public Law 93-280 authorized the department in which the Coast Guard is operating, the Department of the Army, the Department of the Navy, the Department of the Air Force, the Atomic Energy Commission (now Department of Energy) and the National Aeronautics and Space Administration to detail to the Director of the U.S. Fish and Wildlife Service commissioned, enlisted, and civilian personnel for assistance in Service activities, and to loan equipment to the Service. 


Requires the Director to submit annual reports to Congress concerning the utilization of such personnel, equipment and costs by the end of the fiscal year for each applicable year. 


This measure repealed the Act of March 3, 1885, a6 U.S.C. 743, 23 Stat. 494), entitled "Propagation of Food Fishes."


GENERAL FISH AND WILDLIFE LAWS

This includes statutes for establishing the FWS and authorizing it to participate in or guide particular kinds of activities.  
FEDERAL AID IN SPORT FISH RESTORATION ACT as amended (Dingell-Johnson Act)


This act focuses on fish management.  It is not clear whether this is relevant to protection of the food chain upon which polar bears depend.
FEDERAL AID IN WILDLIFE RESTORATION ACT (Pittman-Robertson Act)


Most and perhaps all funding from this Act goes to States for management and restoration of wildlife.  So of the fund is ear-marked for wetlands conservation.  So some of it might be applied to protection of wetland areas valuable to polar bears.
FISH AND WILDLIFE CONSERVATION ACT ("Nongame Act")


Given that polar bears cannot be legally hunted for sport by Non-Natives, and jurisdiction for polar bear management has been assumed by the FWS, it is not clear whether polar bears are still considered a "game" species, and thus whether polar bears are covered by this Act.

This Act 1980, authorized money for grants for development and implementation of comprehensive State nongame fish and wildlife plans and for administration of the Act. It also required the U.S. Fish and Wildlife Service to study potential mechanisms for funding these activities and report to Congress by March 1984.


The Act requires the Service to monitor and assess migratory nongame birds, determine the effects of environmental changes and human activities, identify those likely to be candidates for endangered species listing, identify appropriate actions, and report to Congress 1 year from enactment. It also requires FWS to report at 5 year intervals on actions taken.


The Act requires the Service to identify lands and waters in the United States and other nations in the Western Hemisphere whose protection, management, or acquisition will foster the conservation of migratory nongame birds.

FISH AND WILDLIFE ACT as amended


This Act seems to have only very indirect relevance to protection of polar bears and their habitat.
FISH AND WILDLIFE COORDINATION ACT as amended: 


This Act has very broad application to protection of polar bears and their habitat.  The original 1934 version of the Act had a stated purpose to "protect, rear, stock, and increase the supply of game and fur-bearing animals, as well as to study the effects of domestic sewage, trade wastes, and other polluting substances on wildlife."  


The 1946 amendments required consultation by other Federal and State agencies with the FWS where "waters of any stream or other body of water are proposed or authorized, permitted or licensed to be impounded, dirverted ... or otherwise controlled or modified" by any agency under a Federal permit or license.  Consultation is to be undertaken for the purpose of "preventing loss of and damage to wildlife resources." 

Miscelaneous amendments authorize habitat protection, for instance through purchases or set-asides.  

The 1958 amendments added provisions to recognize the vital contribution of wildlife resources to the nation and to require equal consideration and coordination of wildlife conservation with other water resource development programs....
FISH AND WILDLIFE IMPROVEMENT ACT 
This Act focuses on Fish & Wildlife law enforcement.  It also provides amendments for various other fish and wildlife laws, for instance concerning establishment of specific wildlife refuges.  This Act has no obvious relevance to polar brear conservation.  
LACEY ACT Amendments of 1981 

Under this law, it is unlawful to import, export, sell, acquire, or purchase fish, wildlife or plants taken, possessed, transported, or sold: 1) in violation of U.S. or Indian law, or 2) in interstate or foreign commerce involving any fish, wildlife, or plants taken possessed or sold in violation of State or foreign law.


The law covers all fish and wildlife and their parts or products, and plants protected by the Convention on International Trade in Endangered Species and those protected by State law. Commercial guiding and outfitting are considered to be a sale under the provisions of the Act.


Felony criminal sanctions are provided for violations involving imports or exports, or violations of a commercial nature in which the value of the wildlife is in excess of $350. A misdemeanor violation was established, with a fine of up to $10,000 and imprisonment of up to 1 year, or both. Civil penalties up to $10,000 were provided. However, the Criminal Fines Improvement Act of 1987 increased the fines under the Lacey Act for misdemeanors to a maximum of $100,000 for individuals and $200,000 for organizations. Maximum fines for felonies were increased to $250, 000 for individuals and $500,000 for organizations.


Rewards are authorized for information leading to arrests, criminal convictions, civil penalties, or the forfeitures of property, and for payment of costs of temporary care for fish, wildlife, or plants regarding a civil or criminal proceeding. Strict liability is established for forfeiture of illegal fish, wildlife or plants, and marking requirements for shipments of fish and wildlife must conform to modem commercial practices.


Those enforcing the Act are authorized to carry firearms, make qualified warrantless arrests for felony and misdemeanor violations of any law of the U.S. when enforcing the Act, search and seize under Attorney General guidelines, issue subpoenas and warrants, inspect vessels, vehicles, aircraft, packages, crates, and containers on arrival in the United States from outside the United States or prior to departure from the United States.


Amendments to the humane shipment provisions of Title 18 required the Secretary of the Interior to issue regulations governing such activity.


As amended May 24, 1949,18 U.S.C. 42 (63 Stat. 89, September 2,1960; P.L. 86-702; 74 Stat. 753; and November 29,1990, I?L. 101-646, 104 Stat. 4772) prohibits importation of wild vertebrates and other animals listed in the Act or declared by the Secretary of the Interior to be injurious to man or agriculture, wildlife resources, or otherwise, except under certain circumstances and pursuant to regulations.

TARIFF ACT as amended by Tariff Classification Act of 1962.


The issues deal with by this law are presumably dealt with for polar bears through the Lacey Act, CITES, the Marine Mammal Act, and the Polar Bear Treaty.

This law imposes import duties on certain fish and wildlife, including wild birds, bird feathers and skins. It also prohibits importation of wild mammals or birds or parts or products thereof in violation of laws or regulations of the country of export. 


This authority is enforced by the U.S. Customs Service in cooperation with the U.S. Fish and Wildlife Service. (50 CFR 15)

NATIONAL FISH AND WILDLIFE FOUNDATION -- Establishment Act as amended, January 11, 1988, 101 Stat. 1785, and P.L.100-653, November 14, 1988, 102 Stat. 3834)

This Act chartered the NFWF from which funding might be obtained for conservation of polar bears and their habitat.

PROTECTION OF ECOSYSTEMS OR OF OTHER SPECIES 


There is a wide diversity of Federal statutes which protect ecosystems such as estuaries and wetlands, as well as those which protect particular taxa such as migratory birds.  Those which might apply to ecosystems or taxa sharing habitat with polar bears are addressed below, in case protection of those ecosystems/ habitats for the benefit of other species would in turn protect habitat for the polar bear.  My comments are in italics as this paragraph demonstrates.


Ecosystems

General
ESTUARY PROTECTION ACT 

No mention was found of continued funding for assessment and protection of estuarine ecosystems, or of what authority this Act might have for protecting estuaries not selected for protection when the Act was first promulgated.  So its relevance to protection of polar bear habitat is unclear.


This statute highlighted the values of estuaries and the need to conserve their natural resources. It authorized the Secretary of the Interior, in cooperation with other Federal agencies and the States, to study and inventory estuaries of the United States, including land and water of the Great Lakes, and to determine whether such areas should be acquired by the Federal Government for protection. This report to Congress was required by January 30,1970.


This statute also authorized the Secretary of the Interior to enter into cost-sharing agreements with States and subdivisions for permanent management of estuarine areas in their possession. Federal agencies were required to assess the impacts of commercial and industrial developments on estuaries. Reports submitted to Congress for such projects were required to contain an assessment by the Secretary of the Interior of likely impacts and related recommendations.


The Secretary was also required to encourage State and local governments to consider the importance of estuaries in their planning activities related to Federal natural resource grants. In approving any state grants for acquisition of estuaries, the Secretary was required to establish conditions to ensure the permanent protection of estuaries, including a condition that the lands not be disposed of without the prior approval of the Secretary.

WILDERNESS ACT 


This Act directs the Secretary of the Interior, within 10 years, to review every roadless area of 5,000 or more acres and every roadless island (regardless of size) within National Wildlife Refuge and National Park Systems and to recommend to the President the suitability of each such area or island for inclusion in the National Wilderness Preservation System, with final decisions made by Congress. The Secretary of Agriculture was directed to study and recommend suitable areas in the National Forest System.


The Act provides criteria for determining suitability and establishes restrictions on activities that can be undertaken on a designated area. It 

authorizes the acceptance of gifts, bequests and contributions in furtherance of the purposes of the Act and requires an annual report at the opening of each session of Congress on the status of the wilderness system.


Under authority of this Act over 25 million acres of land and water in the National Wildlife Refuge System were reviewed. Some 7 million acres in 92 units were found suitable for designation. From these recommendations, as of December 1988, over 5,480,330 acres in 62 units have been established as part of the National Wilderness Preservation System by special Acts of Congress.

In addition, the Alaska Lands Act (PL 96487) established 7 wilderness areas in Alaska which had not been recommended, comprising 13,850,000 acres. This Act also provided for use of motorized vehicles and construction of cabins, fisheries and aquaculture facilities, and other structures in these wilderness areas, in recognition of the unique conditions in Alaska.

Specific wilderness areas, acreages, and establishing legislation are listed in the "Annual Review of Lands Administered by the Fish and Wildlife Service for Potential Wilderness Areas," available from the Division of Realty, United States Fish and Wildlife Service.

WETLANDS
COASTAL WETLANDS PLANNING, PROTECTION AND RESTORATION ACT: 
This Act might provide a mechanism for protecting critical areas of polar bear habitat which are wetlands when thawed.

This Act engages the Fish and Wildlife Service in interagency wetlands restoration and conservation planning in Louisiana. It also expands the administration of Federal grants to acquire, restore, and enhance wetlands of coastal States and the Trust Territories. The Director is authonzed to:

⋅
participate in the development of a Louisiana coastal wetlands restoration program plan;

⋅
participate in the development and oversight of Louisiana's coastal wetlands conservation program; and

⋅
exercise lead responsibility to implement and administer a new National coastal wetlands grant program.

  National Coastal Wetlands Conservation Grants
The Director of the Fish and Wildlife Service is assigned the lead role in implementing a national 50/50 matching grant program to fund wetland conservation projects in coastal states, except Louisiana. Federal match funds, up to 75 percent of project costs, will be available to States with established trust funds. Specific criteria are included in the Act to prioritize grant awards.

The Director is also required to update and digitize wetlands maps in Texas and to conduct an assessment of wetlands trends in the State.

  North American Wetlands Conservation

An allocation of 15 percent of the available appropriations in each fiscal year is to be provided to the Secretary of the Interior for wetlands conservation projects authorized by the North American Wetlands Conservation Act in coastal States.

EMERGENCY WETLANDS RESOURCES ACT 

This Act aims primarily at protecting waterfowl habitat -- some of which may also be polar bear habitat.  It is not obvious, however, how this particular Act could be applied for protection of bird and polar bear habitat.
NORTH AMERICAN WETLANDS CONSERVATION ACT 

This Act provides funding and administrative direction for implementation of the North American Waterfowl Management Plan and the Tripartite Agreement on wetlands between Canada, U.S. and Mexico. 


The Act converts the Pittman-Robertson account into a trust fund, with the interest available without appropriation through the year 2006 to carry out the programs authorized by the Act, along with an authorization for annual appropriation of $15 million plus an amount equal to the fines and forfeitures collected under the Migratory Bird Treaty Act.


Available funds may be expended, upon approval of the Migratory Bird Conservation Commission, for payment of not to exceed 50 percent of the United States share of the cost of wetlands conservation projects in Canada, Mexico, or the United States (or 100 percent of the cost of projects on Federal lands). At least 50 percent and no more than 70 percent of the funds received are to go to Canada and Mexico each year.


A North American Wetlands Conservation Council is created to recommend projects to be funded under the Act to the Migratory Bird Conservation Commission. The Council is to be composed of the Director of the Service, the Secretary of the National Fish and Wildlife Foundation, a State fish and game agency director from each Flyway, and three representatives of different non-profit organizations participating in projects under the Plan or the Act. The Chairman of the Council and one other member serve ex officio on the Commission for consideration of the Council's recommendations.


The Commission must justify in writing to the Council and, annually, to Congress, any decisions not to accept Council recommendations.


Public Law 101-593, approved November 16. 1990 (104 Stat. 2962) provided that the Director is the Federal official responsible for compliance with the National Environmental Policy Act (NEPA) with respect to Council actions, and that recommendation(s) from the Council to the Commission constitute agency action requiring the preparation of Environmental Assessments or Impact Statements. The Chairman of the Council is also required to take steps to ensure public notice of Council meetings.

RAMSAR CONVENTION 

Convention on Wetlands of International Importance Especially as Waterfowl Habitats

How might compliance with this treaty increase our ability to protect polar bear habitat in wetland areas important to waterfowl?
This Convention was adopted in Ramsar, Iran, on February 3, 1971, and opened for signature at UNESCO headquarters on July 12, 1972 . On December 21, 1975, the Convention entered into force after the required signatures of seven countries. The United States Senate consented to ratification of the Convention on October 9, 1986, and the President signed instruments of ratification on November 10, 1986.

The Convention maintains a list of wetlands of international importance and works to encourage the wise use of all wetlands in order to preserve the ecological characteristics from which wetland values derive. The Convention is self-implementing, with the U.S. Fish and Wildlife Service providing U.S. secretariat responsibilities and lead for Convention implementation.


Other Species

General

ENDANGERED SPECIES ACT as amended


The polar bear is not listed, nor does it seem to need listing.  Indeed, there is no foreseeable to need to list the polar bear as Threatened unless human impacts from hunting and environmental degradation increase dramatically.  None-the-less, various language and concepts in the Act may provide guidance for designing management of polar bears to maintain peak viability of their populations.  


Are any other biota that share polar bear habitat listed?  If so, how might protection of their critical habitat -- of the ecosystems in which the listed species participate, in turn afford protection to polar bears and their habitat?  How might EISs focused on T/E species be used to assess impacts on polar bears?

The 1969 Act had amended the Endangered Species Preservation Act of October 15,1966 (PL. 89-669, 80 Stat. 926).  Public Law 93-205, approved December 28, 1973, repealed the Endangered Species Conservation Act of December 5,1969 (PL. 91-135, 83 Stat. 275). 


The 1973 act implemented the Convention on International Trade in Endangered Species of Wild Fauna and Flora (T.l.A.5. 8249), signed by the United States on March 3,1973, and the Convention on Nature Protection and Wildlife Preservation in the Western Hemisphere (50 Stat. 1354), signed by the United States on October 12, 1940. 


The 1973 Endangered Species Act provided for the conservation of ecosystems upon which threatened and endangered species of fish wildlife, and plants depend, both through Federal action and by encouraging the establishment of State programs. The Act:

⋅ authorizes the determination and listing of species as T or E;

⋅
prohibits unauthorized taking, possession, sale, and transport of endangered species;

⋅
provides authority to acquire land for the conservation of listed species, using land and water conservation funds;

⋅
authorizes establishment of cooperative agreements and grants-in-aid to States that establish and maintain active and adequate programs for endangered and threatened wildlife and plants;

⋅
authorizes the assessment of civil and criminal penalties for violating the Act or regulations; and

⋅
authorizes the payment of rewards to anyone furnishing information leading to arrest and conviction for any violation of the Act of any regulation issued thereunder.


Section 7 of the Endangered Species Act requires Federal agencies to insure that any action authorized, funded or carried out by them is not likely to Jeopardize the continued existence of listed species or modify their critical habitat. Public Law 94-325, approved June 30,1976 (90 Stat. 724) extended and increased the authorization of appropriations in section 15 of the 1973 Act. 


The ESA exempted from the prohibitions in the Act and under certain conditions, whale parts and products lawfully held prior to December 28,1973. It also provided other amendments to facilitate administrative processes in emergency situations, clarified enforcement procedures, allowed disposal of forfeited and abandoned property, and clarified the definition of "commercial activity."


The authorization of appropriations for Federal grants-in-aid to States was extended by PL. 95-212, December 19, 1977 (91 Stat. 1493). 


Public Law 95-632, signed by the President on November 10,1978, (92 Stat. 375) extended through March 31, 1980, the appropriations authority under section 15 and made extensive revisions to the 1973 law. A Cabinet-level Endangered Species Committee was established as part of a two-tiered process whereby Federal agencies may obtain exemptions from the requirements of section 7. The Tellico Dam project in Tennessee and the Grayrocks project in Wyoming were to receive expedited consideration by the Committee.



The Secretary of Defense is authorized to specify exemptions from the Act 
for reasons of national security. The consultation process under section 7 was formalized and strengthened, and now includes the requirement that Federal agencies prepare biological assessments in cases where the Secretary of the Interior has advised that a listed species may be present.


The 1978 amendments also oblige the Secretary to consider the economic impact of designating critical habitat, and to review the list of endangered and threatened species every five years. Public notification and hearing requirements, prior to the listing of a species or its habitat, are specified.


Other changes made by the 1978 statute include: a provision for cooperative agreements with States for the conservation of endangered and threatened species of plants, exemptions from the Act's requirements for the progeny of legally held captive raptors and antique articles made before 1830, revision of the penalty provisions of the Act, and a change in the definition of "species" to limit the application of the term "population" to include vertebrates only.


Public Law 96-69 (40 U.S.C. 174(b)-1 and 43 U.S.C. 377a), the Energy and Water Development Appropriations Act for fiscal year 1980, approved September 25,1979, (93 Stat. 437) exempted Tellico Dam in Tennessee from the Endangered Species Act and authorized completion of the project despite the threat to the endangered snail darter. Additional amendments were enacted in PL. 96-246, May 23, 1980 (94 Stat. 348) and PL. 97-79, November 16,1981(96 Stat. 1079).


Public Law 96-159 (16 U.S.C. 1533, 93 Stat. 1255-1230), approved December 28, 1979, extended and increased the authorization of appropriations through September 30,1982. It designated the Secretary of the Interior, acting through the Fish and Wildlife Service, as the Endangered Scientific Authority for implementation of CITES. It also created an International Convention Advisory Commission, and extended the scrimshaw amendments for three years.


Public Law 97-304, approved October 13, 1982, (96 Stat. 1411-1417, 1421, 1422, 1425) extended the annual authorizations under the Act through FY 1985 at the following levels: section 15 (general)--$27 million; section 6 (grants-in-aid)--$6 million; section 7 (Exemption Committee)--$600,000. 


It also extended the Secretary's authority and overturned the "bobcat" decision of the U.S. Court of Appeals for the District of Columbia. 


Public Law 98-327, approved June 25,1984, (98 Stat. 270) authorizes the Secretary to use money from fines and forfeitures collected under the Lacey Act and the Endangered Species Act to pay for the temporary care of animals and plants seized by our law enforcement agents. 


Public Law 98-364, July 17, 1984, (98 Stat. 442), as amended, clarified provisions concerning marine mammals (see Marine Mammal Protection Act of 1972) and provided for the translocation of California sea otters. 


Public Law 99-625, approved November 7, 1986, (100 Stat. 3502) authorized the S. of Interior to develop and implement a sea otter translocation plan, to be administered by the Fish and Wildlife Service, specifying statistics of sea otters to be translocated, manner of capture, relocation zone, and measures to contain the population. The 1986 amendments declared that a member of an experimental population shall be treated as "threatened" and provided that section 7 of the Endangered Species Act applies. The amendments also provided for non-defense agency actions in the translocation zone, and for incidental take in the management zone. (See Wetlands Loan Act.) 


Although the funding authority for the Act lapsed for Fiscal Years 1986 through 1988, the Senate Appropriations Committee reports (S. Rept. 99-397 and S. Rept. 100-165) included language indicating that funding was to be provided

and the provisions of the Act were to continue to be carried out. 
Public Law 100-478, enacted October 7, 1988, (102 Stat 2306) included the following provisions:

⋅
Redefines the definition of "person" to clarify law applies to municipal corporations.

⋅
Provides equal authority to Departments of Interior and Agriculture for enforcing restrictions on import/export of listed plants.

⋅
Requires the Secretary of the Interior to monitor all petitioned species that are candidates for listing and specifies emergency listing authority.

⋅
Directs the Secretary of Interior to develop and review recovery plans for listed species without showing preference for any taxonomic group.

⋅
Establishes recovery plan criteria for listed species.

⋅
Requires a status report to Congress on recovery plans, every two years.

⋅
Provides for public review of new or revised recovery plans prior to final approval.

⋅
Requires five-year monitoring for species that have recovered and been delisted.

⋅
Clarifies the use of funds allocated to the States and establishes criteria for allocations.

⋅
Directs that deposits from the General Fund amounting to 5 percent of Pittman-Robertson/Wallop-Breaux Federal Aid accounts be made each year into a special cooperative Endangered Species Conservation Fund.

⋅
Prohibits damage or destruction of endangered plants on Federal lands and on private lands when knowingly in violation of State law.

⋅
Increased by a factor of two-and-one-half the civil and criminal penalties provided under section 11,

⋅
Required the Secretary of Commerce to contract for a National Academy of Sciences study for conservation and status of sea turtles to be completed and reported to Congress by April 1, 1989; and delayed implementation of Turtle Excluder Device regulations until May 1,1990, inshore and May 1, 1989, offshore. Provided for establishment of a Sea Turtle Coordinator. Authorized $1.5 million through FY89 to carry out the sea turtle provisions.



Requires Administrator of the Environmental Protection Agency in cooperation with Secretaries of Interior and Agriculture, to conduct a study for identifying reasonable and prudent means to implement endangered species pesticide labeling program, and to report to Congress one year after enactment of this Act.

⋅
Allows further renewal up to five years for certificates of exemption of pre-Act scrimshaw.

⋅
Requires annual accounting to Congress, starting January 15, 1990, of reasonably identifiable expenditures, species-by-species, made for conserving Endangered or Threatened species; and also requests an accounting by those States receiving section 6 grants.

In addition to amending the Endangered Species Act, P.L. 100-478 also included the African Elephant Conservation Act.

MARINE

FUR SEAL ACT as amended 


Any relevance of this Act to polar bear protection would apparently arise from the protection for wildlife in general on the Pribilof Islands, St. Paul Island, and the St. George Trust.
DOLPHIN PROTECTION CONSUMER INFORMATION ACT 

This Act has no obvious relevance to protection of polar bears and their habitat.  However, it is possible that the impacts on cetacea indirectly affect polar bears.
DRIFTNET IMPACT MONITORING, ASSESSMENT, AND CONTROL ACT (Driftnet Act)


This Act has no obvious relevance to protection of polar bears and their habitat.  However, it is possible that the impacts on cetacea indirectly affect polar bears.
Fishermen's Protective Act: as amended


Section 8, also known as the Pelly Amendment, was added to this 1954 statute by PL 92219 (85 Stat. 786).


This Act originally focused on protection of fisheries from over exploitation or other adverse impacts by nationals of a foreign country.  It was later expanded to "embargo wildlife products (including aquatic flora and fauna) whenever the Secretary of the Interior or the Secretary of Commerce certifies that nationals of a foreign country are engaging in trade or taking that diminishes the effectiveness of an international program in force with respect to the United States for the conservation of endangered or threatened species.  How it would apply to polar bears is uncertain.  The Act's broad application to both flora and fauna, particularly threatened and endangered species, which in turn extends protection to critical habitat/ecosystems for the T/E species, might indirectly extend protection to the polar bear.  
FISHERY CONSERVATION AND MANAGEMENT ACT 
Public Law 94-265, approved April 13,1976; 16 U.S.C. 1801-1882; 90 Stat. 331; as amended by numerous subsequent public laws listed and identified in the U.S. Code.



This Act (as amended) established the 200-mile Exclusive Economic Zone (EEZ) seaward of the coastal States.  Its protection of fisheries might indirectly provide protection for polar bears or the food chain upon which they depend.

The Act provides for management of fish and other species in the EEZ under plans drawn up by the Regional Councils and reviewed and approved by the Secretary of Commerce. It provides for regulation of foreign fishing in the management zone under GlFA's (governing international fishing agreements) and vessel fishing permits. It also provides a mechanism for preemption of State law by the Secretary of Commerce.


Section 107 of PL. 101-627, the Fishery Conservation Amendments of 1990, approved November 28,1990, amended section 206 of the Act to incorporate and expand upon provisions of the Driftnet Act. (For more information, see that entry.)

MIGRATORY BIRDS

Migratory Bird and Game Mammal Treaty with Mexico (Convention between the United States of America and the United Mexican States for the Protection of Migratory Birds and Game Mammals; 50 Stat. 1311; TS 912), as amended


Although this treaty focuses on Mexico, does it have implications or specification relevant to other nations, for instance Canada or the former USSR

This 1936 treaty adopted a system for the protection of certain migratory birds in the United States and Mexico. Allows, under regulation, the rational use of certain migratory birds. Provides for enactment of laws and regulations to protect birds by establishment of closed seasons and refuge zones. Prohibits killing of insectivorous birds, except under permit when harmful to agriculture. Provides for enactment of regulations on transportation of game mammals across the United States-Mexican border.


Signed in Mexico City, February 7, 1936, this treaty was ratified by the President of the United States on October 8, 1936, and documents of ratification were exchanged on March 15, 1937 in Washington, D.C. United States implementation of the treaty was accomplished by amending the Migratory Bird Treaty Act of 1918 a6 U.S.C. 703-711; 40 Stat. 755) on June 20, 1936 (49 Stat. 1556). The treaty was amended March 10, 1972 (23 U.S.I 260; II.A.S. 7302) to add 32 additional families of birds including eagles, hawks, owls, and Corvidae family.

Migratory Bird Treaty with Japan (Convention Between the Government of the United States of America and the Government of Japan for the Protection of Migratory Birds and Birds in Danger of Extinction, and Their Environment; 25 UST 3329; TIAS 7990) as amended

Although this Treaty focuses on Migratory birds and Japan, what is its relevance to other species and nations?
Migratory Bird Treaty with Canada
[Convention Between the United States and Great Britain (for Canada) for the Protection of Migratory Birds} as amended

Although this Treaty focuses on Migratory birds and Canada, what is its relevance to other species and nations?
Migratory Bird Treaty With the Soviet Union

(Convention Between the United States of America and the Union of Soviet Socialist Republics Concerning the Conservation of Migratory Birds and Their Environment, T.l.A.S. 9073)


Although this Treaty focuses on Migratory birds and the former USSR, what is its relevance to other species and nations?  On what countries of the former USSR is it still binding?  Would this treaty allow us to protect any more waterfowl habitat within polar bear range than could be done just by the US laws?
Migratory Bird Conservation Act 

This Act authorizes land acquisition of lands for migatory bird conservation.  It does not require that the lands purchased be inviolate sanctuaries.  Land can be acquired by purchase in full or in part (i.e., partial interest in) or rental.  Said purchases must have the approval of either the Eovernor or the State agency.  Migratory bird sanctuaries in polar bear range might also serve as sanctuaries for polar bears.
LAND PROTECTION LAW 

THAT MIGHT AID IN PROTECTION OF POLAR BEAR HABITAT
There are also a variety of laws designed to protect land -- laws that might assist in protection of polar bear habitat.
COASTAL BARRIER [ISLAND] RESOURCES ACT: Public Law 97-348 (96 Stat. 1653;16 U.S.C. 3501 et. seq.), enacted October 18,1982.


Coastal barriers islands may play a signficant role in polar bear ecology, for instance as coastal sites for scavenging beach debris for food, sites seldom visited by people.  As noted below, the 1990 amendment to this Act required "a study, within 6 months, to examine the need for protecting undeveloped coastal barriers along the Pacific coast (excluding Alaska).  It might be appropriate to propose a new amendment for barrier islands in Alaska.

This Act designated various undeveloped coastal barrier islands, depicted by specific maps, for inclusion in the Coastal Barrier Resources System (System). Areas so designated were made ineligible for direct or indirect Federal financial assistance that might support development, including flood insurance, except for emergency life-saving activities. Exceptions for certain activities, such as fish and wildlife research, are provided, and National Wildlife Refuges and other, otherwise protected areas, are excluded from the System.


A forerunner to the Act was section 341 of the Omnibus Reconciliation Act of 1981 (PL. 9735), which temminated Federal flood insurance after October 1, 1983, for new construction or substantial improvement of structures located on undeveloped coastal barriers, as designated by the Secretary of the Interior


The Act also assigned various mapping and study requirements to the Secretary of the Interior.  A Departmental Coastal Barriers Task Force was formed, including the Service, the National Park Service, and the Geological Survey, which completed a comprehensive followup study of non-designated coastal barriers that was transmitted to Congress in 1989. The Service was assigned the responsibility to implement the statute's funding prohibitions.


There are several amendments with respect to specifically designated coastal barrier maps, and delating general revenue-sharing grants from the limitations on Federal expenditures.


Public Law 100-711, the Great Lakes Coastal Barrier Act of 1988 (November 28, 1988;102 Stat. 4689) required that the Secretary prepare maps and recommend to Congress undeveloped barriers along the Great Lakes appropriate for inclusion in the System. The Secretary was precluded from recommending coastal barriers that were publicly owned or protected by non-profit organizations, and highways in the State of Michigan were to be exempt from the limitation on Federal expenditures. 


The Coastal Barrier Improvement Act of 1990 (PL. 101-591;104 Stat. 2931) included in the System additional areas along the Great Lakes, Puerto Rico, the Florida Keys, the Virgin Islands, and secondary barriers within large embayments. The term "unconsolidated sediment" was deleted from the definition of "coastal barrier" so as to cover areas such as the Florida Keys. After a l-year grace period, Federal flood insurance was prohibited on all "otherwise-protected" lands. The 1990 amendments also authorized additional activities by the Secretary of the Interior, including to:

⋅
Complete maps for the new units added to the System, after making technical boundary modifications and consulting with the States. (A process is provided to resolve any differences between the States and the Secretary regarding boundary modifications. The Coastal Barrier Resources System will now consist of 1,271,395 acres comprising, 1211 miles of shoreline.)

⋅
Assume consultation responsibilities for additional exemptions from the Act's funding prohibition, including water resource development projects; Route 1 in the Florida Keys; Michigan highways; and a limited exemption for South Padre Island, Texas.

⋅
Review certifications by each Federal agency that it has complied with the funding prohibitions in the law.

⋅
Provide for voluntary inclusion of new coastal barrier units recommended by State, local governments, or nonprofit conservation organizations for lands they own.

⋅
Provide for automatic inclusion of undeveloped coastal barriers that are excess Federal properties.

⋅
Complete a study, within 6 months, to examine the need for protecting undeveloped coastal barriers along the Pacific Coast (excluding Alaska). Maps were to be submitted to Congress within 12 months identifying undeveloped barriers considered appropriate for inclusion by both the Secretary and the Governor of the affected State.

⋅
Establish an interagency task force to be chaired by the Secretary of the Interior to study and report (within 2 years and after public hearings) on the impacts of tax policy on System units, Federal costs for development on barriers, the number of structures for which flood insurance has not been available, and recommendations for Federal policies and legislative action regarding both developed and undeveloped barriers.

.
The law also established a process for the RTC and FDIC to transfer interests in land to public or nonprofit conservation organizations. Lands covered include those within the Coastal Barrier Resources System and undeveloped lands (greater than 50 acres in size) adjacent to or contiguous with lands managed for conservation purposes.


Lastly, it authorized the Secretary to purchase property within unit T12 (Boca Chica) for addition to the refuge system and authorized $15 million for this purpose over a 3-year period from FY91 through FY93.

The pertinent documents comprising the legislative history of the 1990 amendments include: H.R. 2840, the Coastal Barrier Improvement Act, as introduced,June 29,1989; the Department of the Interior Legislative Report on H.R. 2840, dated June 18,1990; the report by the House Committee on Merchant Marine and Fisheries (H. Rept. 101-657, Part I); the report by the House Committee on Banking, Finance, and Urban Affairs (H. Rept. 101657, Part II); H.R. 2840, as passed by the House of Representatives,June 28,1990; S. 2729, the Coastal Barrier Resources Act Amendments of 1990, as introduced,June 13,1990; the report by the Senate Committee on Environment and Public Works (S. Rept. 101-529); floor statements during Senate passage, October 26, 1990, Congressional Record; and floor statements during final passage by the House, Oct. 27,1990, Congressional Record.

Land and Water Conservation Fund 


This Act authorized the National Wildlife Refuge System and may be critical for establishing new refuges to protect polar bears and their habitat.

The Recreation Coordination and Development Act (Public Law 88-29, approved May 28, 1963, 77 Stat. 49) declared a Congressional policy that "present and future generations be assured adequate outdoor recreation resources" and that "all levels of govemment and private interests... take prompt and coordinated action... to conserve, develop, and utilize such [their] resources for the benefit and enjoyment of the American people." The Secretary of the Interior was directed to inventory, evaluate and classify outdoor recreation facilities, and formulate and maintain a comprehensive nationwide outdoor recreation plan.


Public Law 88-578, approved September 3, 1964, (78 Stat. 897) created the Land and Water Conservation Fund, derived from various types of revenue (primarily Outer Continental Shelf oil monies) and authorizes appropriations from the fund for (1) matching grants to States for outdoor recreation projects and (2) land acquisition for various Federal agencies.


P.L. 94-422, approved September 28,1976, (90 Stat. 1313) authorized funds for, among other things, the National Wildlife Refuge System for acquisition of: (1) habitat of endangered and threatened species of fish, wildlife and plants under section 5(a) of the Endangered Species Act; (2) areas authorized by section 2 of the Refuge Recreation Act; (3) areas under section 7(a)(5) of the Fish and Wildlife Act of 1956, except migratory waterfowl areas which are authorized by the Migratory Bird Conservation Act; and (4) any areas authorized by specific Acts of Congress.


P.L. 95-42, approved June 10,1977, (91 Stat. 210) increased the authorizations for acquisition of certain previously authorized areas.


P.L. 98-369, approved July 18, 1984, (98 Stat. 1020) provided that up to $1 million annually in excess motorboat fuels tax revenues shall be transferred to the Fund.


P.L. 100-17, approved April 2, 1987, a01 Stat. 132) extended the motorboat fuels tax component of the Fund through October 1993, and extended the authorization to pay funds received to the Land and Water Conservation Fund, and the Sport Fish Restoration Account through that date.


Public Law 100-203, approved December 22, 1987, (101 Stat. 1330) reauthorized the Fund without change through the year 2015.

CAVE RESOURCES PROTECTION ACT: 
Are there any caves in polar bear range whose protection would also afford protection to the area as polar bear habitat?

HISTORIC PRESERVATION ACTS

There are various laws for the preservation of historic sites and objects.

The Archaeological Resources Protection Act (16 U.S.C. 470aa-47011)--Public Law 96-95, approved October 31,1979, (93 Stat. 721) Protection of archeological resources on Federal and Indian [Native?} lands might indirectly provide protection for any polar bear habitat on said lands.  

LAND ACQUISITION

There are a variety of means by which polar bear habitat might be set aside in protected status.  Some of these means involve transfers of land within the Federal Government; others involve lands owned by private persons.

LAND EXCHANGES 


This Act might allow the FWS to make land exchanges with other Federal agencies, the State of Alaska, Native villages/corporations or other land owners to set aside land for polar bear refuges. 

THE FISH AND WILDLIFE ACT of 1956 (16 U.S.C. 742a-742j) and the National Wildlife 
Refuge System Administration Act (16 U.S.C. 668ddee), both as amended, provide the Service with authority to conduct inter- and intra-state land exchanges. 

TAX DEDUCTIONS FOR CONSERVATION EASEMENTS 

This Act might be used to obtain protection for privately-owned polar bear habitat.

Section 6 of PL. 96-541, approved December 17, 1980, (94 Stat. 3204) extended and redefined the deductibility of contributions of conservation easements. 


Under this Act, a taxpayer may take a deduction for a "qualified real property interest" contributed to a charitable organization exclusively for conservation purposes protected in perpetuity. In no case where the donor retains the mineral interests in the land may the minerals be extracted by surface mining methods.

TRANSFER OF CERTAIN REAL PROPERTY FOR WILDLIFE CONSERVATION PURPOSES ACT 

This Act might be used to obtain land for polar bear refuges -- land currently under the jurisdiction of another Federal agency.

Upon a determination by the Administrator of the General Services Administration, real property no longer needed by a Federal agency can be transferred without reimbursement to the Secretary of the Interior if the land has particular value for migratory birds, or to a State agency for other wildlife conservation purposes.

BASE CLOSURE AND REALIGNMENT ACT

Are there any military bases in polar bear habitat which are being reduced or closed -- e.g., DEW line stations?  If so, these might be transferable to FWS and reserved as polar bear habitat.

Title II of PL. 100-526 (102 Stat. 2627, as amended), adopted October 24,1988, established a procedure for closing or reducing the scope of activities at military bases.


When a commission appointed by the Secretary of Defense makes recommendations to the Secretary and the Congress for bases to be closed or reduced, and the Secretary accepts the recommendations without change, such action must be taken unless Congress passes a Joint Resolution to disapprove the recommendations, in their entirety, within 45 days of their submission. The actions and selection of the Commission, and the decisions to close or reduce bases, are not subject to other requirements (such as the National Environmental Policy Act), although the actions of the Secretary in carrying out the closures and realignments are subject to limited NEPA compliance. Court challenges to the adequacy of such NEPA compliance are also limited.


The Act establishes a preference for the sale of land made surplus as a result of base closures or reductions, with the funds to be utilized for the costs of the closures. It does not require such sales, however, nor does it repeal the provisions of law permitting the no- or reduced cost transfer of such land to the Service or the States for conservation purposes. (For information on those authorities, see the entry entitled "Refuge Authorizations." As noted in that entry, Congress has passed legislation transferring to the Service land made surplus under this Act at Ft. Meade, for addition to Patuxent WRC, Maryland, and at Pease AFB, New Hampshire.)


GENERAL ENVIRONMENTAL PROTECTION

Some of the many laws providing general protection for wildlife habitat and species should be applicable to polar bears.
NATIONAL ENVIRONMENTAL POLICY ACT as amended 

Title I of the 1969 National Environmental Policy Act (NEPA) requires that all Federal agencies prepare detailed environmental impact statements for "every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality of the human environment."

The 1969 statute stipulated the factors to be considered in environmental impact statements, and required that Federal agencies employ an interdisciplinary approach in related decisionmaking and develop means to ensure that unquantified environmental values are given appropriate consideration, along with economic and technical considerations.

Title II of this statute requires annual reports on environmental quality from the President to the Congress, and established a Council on Environmental Quality in the Executive Office of the President with specific duties and functions

Amendments enacted in 1975 authorized additional appropriations for the Council on Environmental Quality (PL. 94-52) and contained various administrative provisions.

Public Law 94-83 clarified the application of NEPA to the preparation of impact statements for projects implemented by States under a system of Federal grants.

FEDERAL WATER POLLUTION CONTROL ACT ("Clean Water Act") as amended:


Under the current version of the CWA (which is up for reauthorization), it has the broad national objectives to "restore and maintain the chemical, physical, and biological integrity of the Nation's waters."  Protection for water quality is provided in at least two forms: source controls (prohibitions and prescriptions) and impact controls.  Source controls address sources of pollution, prohibiting or limiting the release of a wide variety of chemicals and other pollutants into waters of the United States.  They also prescribe utilization of "Best Management Practices" to limit impacts -- Practices which specify actions that would result in minimizing pollution, but which do not necessarily address pollution itself, such as guidance on construction of roads or conducting logging so as to minimize subsequent erosion and siltation of water bodies.  


The Act also provides for establishing water quality standards which specify maximum allowable contaminant levels.  These maximum levels are based in large part on laboratory tests to determine LD50 levels -- concentrations of each pollutant for a specified duration above which over 50% of the test organisms die.  LD50 data are used to estimate LD1 levels, which are in turn used to set water quality standards.  States have the option of setting higher standards (lower peak levels of pollution), but cannot establish less stringent standards.  It is recognized that laboratory studies have limited application in the environment where biota are impacted by many chemicals and other stressors simultaneously, and where even slight impairment of physiology or behavior can have fatal consequences -- for instance by making an animal more vulnerable to predators.  However, such matters are not addressed in water quality standards fact sheets.  Nor have ecosystem impacts been addressed in any detail.  Tolerances of polar bears for allowable pollutant levels is just an extrapolation from data on test species.  
If it is ever determined that polar bears are directly or indirectly (e.g., via their food chain) impacted by water-borne pollutants, this Act might provide a legal basis for controlling the sources of pollution or requiring more rigorous standards.  Until then, the Act might provide a basis for requiring study of impacts by polluted water on the food chain upon which polar bears depend.     

RIVERS AND HARBORS APPROPRIATION ACT (Rivers & Harbors Act of 1899)


This Act prohibits the construction of any bridge, dam, dike or causeway over or in navigable waterways of the U.S. without Congressional approval.  Administration of section 9 has been delegated to the Coast Guard. Structures authorized by State legislatures may be built if the affected navigable waters are totally within one State, provided that the plan is approved by the Chief of Engineers and the Secretary of Army (33 U.S.C. 401).


Under section 10 of the Act, the building of any wharfs, piers, jetties, and other structures is prohibited without Congressional approval, and excavation or fill within navigable waters requires the approval of the Chief of Engineers. Service concerns include contaminated sediments associated with dredge or fill projects in navigable waters.

Authority of the Corps of Engineers to issue permits for the discharge of refuse matter into or affecting navigable waters under section 13 of the 1899 Act (33 U.S.C. 407; 30 Stat. 1152) was modified by title IV of PL. 92-500, October 18, 1972, the Federal Water Pollution Control Act Amendments of 1972 (33 U.S.C. 13411345; 86 Stat. 877), as amended, which established the National Pollutant 

Discharge Elimination System Permits.

RIVERS AND HARBORS ACT of 1938 


This Act provides for wildlife conservation to be given "due regard" in planning Federally authorized water resources projects. It also authorized more than 50 water projects.

THE FISH AND WILDLIFE COORDINATION ACT 


This Act authorizes the U.S. Fish and Wildlife Service to review and comment on the effects on fish and wildlife of activities proposed to be undertaken or permitted by the Corps of Engineers.

NATIONAL AQUACULTURE DEVELOPMENT ACT 


Are there any species, for instance fish or shellfish, that coastal villages might culture commercially?  If so, how might that affect polar bears and their habitat?  If it provides an economic base to villages, it might reduce the incentive to harvest polar bears or allow hunters to be more selective in avoiding harvest of females with cubs.  Conversely, if the facilities attract bears which are then shot as nuisances, the effect could be harmful to polar bear populations.
CLEAN AIR ACT

OCSLA, for instance, specifically refers to compliance with CAA by offshore oil/gas development.  What significance does this have for conservation of polar bears and their habitat?  Is the arctic air in some locations so loaded with toxic chemicals and/or radioactive materials as to constitute a signficant hazard for polar bears?


The primary objective of the Clean Air Act is to establish Federal standards for various pollutants from both stationary and mobile sources and to provide for the regulation of polluting emissions via state implementation plans. In addition, the amendments are designed to prevent significant deterioration in certain areas where air quality exceeds national standards, and to provide for improved air quality in areas which do not meet Federal standards ("nonattainment" areas).


Federal facilities are required to comply with air quality standards to the same extent as nongovernmental entities (42 U.S.C. 7418). Part C of the 1977 amendments stipulates requirements to prevent significant deterioration of air quality and, in particular, to preserve air quality in national parks, national wilderness areas, national monuments and national seashores (42 U.S.C. 7470).


The amendments establish Class I, II and 111 areas, where emissions of particulate matter and sulfur dioxide are to be restricted. The restrictions are most severe in Class I areas and are progressively more lenient in Class II and III areas.


Mandatory Class I Federal lands include all national wilderness areas exceeding 500 acres. Such lands may not be redesignated. (42 U.S.C. 7472) Additionally, national wildlife refuges which exceed 10,000 acres may only be redesignated by States as Class I or Class 11 areas (42 U.S.C. 7474).


Federal land managers are charged with direct responsibility to protect the air quality and related values (including visibility) of Class I lands and to consider, in consultation with EPA, whether proposed industrial facilities will have an adverse impact on these values (42 U.S.C. 7475(c)). Federal land managers are also required to determine whether existing industrial sources of air pollution must be retro-fitted to reduce impacts on Class I areas to acceptable levels.


The Secretary of the Interior, in consultation with other Federal land managers, is required to review all mandatory Class I Federal areas and to identify those where visibility is an important value of the area (42 U.S.C. 7491). Such identifications are to be revised periodically. EPA is requested to report to Congress regarding methods for achieving greater visibility and issue regulations towards that objective (42 U.S.C. 7491). Exemptions from such regulations are contingent upon the concurrence of the involved Federal land manager.  

COMPREHENSIVE ENVIRONMENTAL RESPONSE COMPENSATION AND LIABILITY ACT (SUPERFUND)

Are there currently any Superfund sites within polar bear habitat?  Are any likely to develop, for instance around communities or oil/gas operations?  How might such funds be used so as to restore sites to their original condition and to obtain mitigation assistance for protecting other polar bear habitat?
TOXIC SUBSTANCES CONTROL ACT (TOSCA)

This Act might provide support for limiting exposure of polar bears to toxic substances.

This Act authorized the Environmental Protection Agency to obtain data from industry on health and environmental effects of chemical substances and mixtures. If unreasonable risk or injury may occur, EPA may regulate, limit or prohibit the manufacture, processing, commercial distribution, use and disposal of such chemicals and mixtures.


Public Law 99-519 (100 Stat. 2970-2989) added requirements for routine and emergency evaluations and removals of asbestos hazards in schools and public buildings.


Public Law 100-551(102 Stat. 2755) established a program for abatement of indoor radon gas hazards.

SURFACE MINING CONTROL AND RECLAMATION ACT 


If there are any lands in polar bear habitat which have been surfaced mined or could be surface mined for coal, this Act presumably applies.  It is unclear whether any other mining (e.g., for gold) is covered by this Act.

This Act establishes a program for the regulation of surface mining activities and the reclamation of coal-mined lands, under the administration of the Office of Surface Mining, Reclamation and Enforcement, in the Department of the Interior


The law sets forth minimum uniform requirements for all coal surface mining on Federal and State lands, including exploration activities and the surface effects of underground mining. Mine operators are required to minimize disturbances and adverse impact on fish, wildlife and related environmental values and achieve enhancement of such resources where practicable. Restoration of land and water resources is ranked as a priority in reclamation planning.


Service comments on surface mining permits include concerns related to contaminant issues.

MINING AND MINERAL LEASING

To the extent that on-shore or off-shore mining for oil/gas or hard-rock minerals could impact polar bears or their habitat, this Act is relevant.

Several laws govern mining and activities related to mineral leasing on public lands, including refuges, except as specific provisions are made otherwise. For refuges, such provisions may include both legislative or administrative withdrawal of areas from the applicable laws, or legislative determinations that particular activities shall not occur (For example, see Geothermal Steam Act and Federal Coal Leasing Amendment Act entries below.) Questions about the applicability of individual laws to specific Service lands should be directed to the Division of Refuges.

⋅
Mining Act of 1872, as amended (30 U .S C. 21 et. seq.) authorizes and governs prospecting and mining for the so-called "hardrock" minerals (such as gold and silver) on public lands.

⋅
Mineral Leasing Act of 1920, as amended (30 U.S.C. 181 et. seq.) authorizes and governs leasing of public lands for development of deposits of coal, oil, gas and other hydrocarbons, sulphur, phosphate, potassium and sodium. Section 185 of this title contains provisions relating to granting of rights-of-away over Federal lands for pipelines. (Additional requirements for refuges are found at 16 U.S.C. 668dd(d)(2).)

⋅
Federal Coal Leasing Amendment Act of 1976, in section 16, provided that nothing in the Mining Act, the Mineral Leasing Act, or the Mineral Leasing Act for Acquired Lands authorized mining coal on refuges (90 Stat 1092, not codified; see note after 30 U S.C 201)

⋅
Mineral Leasing Act for Acquired Lands, as amended (30 U.S.C. 351 et. seq.) authorizes and governs mineral leasing on acquired lands.

⋅
Geothermal Steam Act of 1970, as amended (30 U.S.C. 1001 et. seq.), authorizes and governs the lease of geothermal steam and related resources on public lands. Section 15(c) of the Act (30 U.S.C. 1014(c)) prohibits issuing geothermal leases on virtually all Service-administered lands.

RESOURCE CONSERVATION AND RECOVERY ACT (RCRA)
This Act regulates the treatment, transportation, storage, and disposal of solid and hazardous wastes. The Service is required to comply with standards for wastes generated at our facilities. The key provisions include:

⋅
Subtitle C. Identification and listing of hazardous waste and standards applicable to hazardous waste--Requires reporting of hazardous waste, permitting for storage, transport, and disposal, and it includes provisions for oil recycling and Federal hazardous waste facilities inventories.

⋅
Subtitle D. Management for solid waste, including landfills.

⋅
Subtitle F. Applicability of Federal, State, and local laws to Federal agencies. Procurement (recycling) provisions.

⋅ Subtitle G. Citizen suits, judicial review, and enforcement authority

⋅
Subtitle 1. Management, replacement, and monitoring of underground storage tanks.

FEDERAL ENVIRONMENTAL PESTICIDE CONTROL ACT as amended: 

So long as polar bears and the food chains upon which they depend seem unaffected by pesticides, this Act would seem irrelevant to polar bears.  Although pesticides are seldom used in or near polar bear habitat, ocean currents from lower latitudes could conceivably transport pesticides or organisms contaminated with pesticides into polar bear habitat, and thereby disrupt the food chain or contaminate polar bears.
GENERAL
AIRBORNE HUNTING ACT as amended and added to the Fish and Wildlife Act 


The Act prohibits shooting or attempting to shoot or harassing any bird, fish, or other animal from aircraft except for certain specified reasons, including protection of wildlife, live-stock, and human life as authorized by a Federal or State issued license or permit. States authorized to issue permits are required to file reports with the Secretary of the Interior containing information on any permits issued.

ANIMAL DAMAGE CONTROL ACT 

What is the relevance of this Act to protection of polar bears or their habitat?  Polar bears certainly cause damage to people and property, requiring control actions (rehabilitation, removal, or disposal) on some individuals.  To some extent, polar bears are lured near people by food odors.  Actions leading to polar bear depradations might be prohibited under this Act.


The Act of provided broad authority for investigation, demonstrations and control of mammalian predators, rodents and birds.


Public Law 99-19, approved December 19, 1985, (99 Stat 1185) transferred administration of the Act from the Secretary of the Interior to the Secretary of Agriculture.

ANIMAL WELFARE ACT as amended


How does this relate to protocols for trapping, tagging. or otherwise handling polar bears in the lab or in the field?  How do animal rights advocates react to handling of polar bears?

This Act, also referred to as the Federal Laboratory Animal Welfare Act, includes the Improved Standards for Laboratory Animals Act.



Public Law 89-544, approved August 24, 1966 (80 Stat. 350), as amended by P.L. 91-579, approved December 24,1970, (84 Stat. 1560); P.L. 94-279, approved April 22, 1976 (90 Stat. 417); and PL. 99-198, approved December 23, 1985 (99 Stat. 1645), directs the Secretary of Agriculture to regulate and insure the humane care and treatment of dogs, cats and certain other animals used for research, experimentation, exhibition and sale purposes, as well as to assure humane treatment of animals during transportation in commerce and to protect owners of animals from theft by preventing the sale or use of animals which have been stolen.


The Act also directs consultation and cooperation with other Federal agencies concerned with the welfare of animals in the establishment of standards and in carrying out other purposes of the Act. (See also the Lacey Act.)


MISCELANEOUS
FREEDOM OF INFORMATION ACT 
Requires all Federal agencies to make available to the public for inspection and copying administrative staff manuals and staff instructions, official, published and unpublished policy statements, final orders deciding case adjudication, and other documents.

Special exemptions have been reserved for nine categories of privileged material, including but not limited to confidential matters relating to National defense or foreign policy, law enforcement records, and trade or commercial secrets.

The Act requires the party seeking the information to pay reasonable search and duplication costs.






