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I.  PURPOSES, GOALS and OBJECTIVES 
A.  PURPOSES  (Sect. 2 and Sect. 4)
1.  
“provide a means whereby the ecosystems upon which Endangered species and Threatened species depend may be conserved”

2.
“provide a program for the conservation of such Endangered species and Threatened species”

3.
“to take such steps as may be appropriate to achieve the purposes of [relevant] treaties and conventions 
B.
GOALS:  The ESA does not provide a list of its goals.  These have to be picked out here and there through the statute – some stated explicitly, others which have to be deduced.  See “Definitions” for ESA’s specific wording.

1. 

Listing
a. 
A species is listed as Endangered to assure its survival and recovery, at least to Threatened status.  

*
Assure ≈ maximize probability ≈ raise probability to an acceptable level

*
Assuring survival  ≈ preventing extinction

b.
A species is listed as Threatened to assure its survival and full recovery.  

*
Assuring survival = preventing both extinction and endangerment
2.
Recovery Plan: assure the survival and recovery of a species. (4)(f)(1):  Recovery plans are written for the “conservation and survival” of Endangered and Threatened species.

3.
Recovery:  To restore the ability of a species to sustain itself - to maintain or increase its mean size -- over the foreseeable future, 
a.
without need for the levels and kinds of protections (e.g., restrictions on human impact) which are likely to be available only to listed species – 

b.
i.e., even when impacted by the magnified levels of anthropogenic stress that would be allowed by delisting.

4.
Species:
a.
If “species” applies primarily to a metapopulation, then at least the whole metapopulation should be self-sustaining.

b.
If “species” also applies to individual populations, then each of these should also be self-sustaining.  

c.
Maximum tolerable risk of extinction should be lower for a metapopulation -- i.e., for all component populations -- than for each individual component population (e.g., 1%/500y vs. 5%/100y).  

d.
Risk of extinction for the metapopulation would be reduced by maintaining or establishing populations in widely diverse habitats such that not all are vulnerable to the same kinds of stress or to any single set of catastrophes. 

5.
Best scientific and commercial information: To assure that each species’ needs and risks, and the underlying causes of risk, are thoroughly, objectively, and accurately revealed as a basis for making protection decisions, so that species are not given either inadequate or excessive protection, and thus without unduly impacting the economic or other benefits to human well-being from the species or from its habitat.   ESA refer-ences to best scientific information, evidence and data are listed under item IV.
II.  DEFINITIONS
(7)(a)(2)  
Agency action:  any action “which a Federal agency authorizes, funds, or carries out”.

(3)(3)

Conserve, conserving, and conservation  “mean to use, and the use of, all methods and procedures which are necessary to bring any [E/T] species to the point at which the measures provided pursuant to this Act are no longer necessary.  ...”  – i.e., to achieve “recovery”.  

(3)(5)

Critical Habitat:  

(i)
“the specific areas within the geographical area occupied by the species, at the time it is listed ... on which are found those physical or biological features 

(I)   essential to the conservation of the species and 
(II) which may require special management considerations or protection; and

(ii)
specific areas outside the geographical range occupied by the species at the time it is listed ... that ... are essential for the conservation of the species.”

[Although the specific wording of “(i)”refers to the features being essential, the implication throughout the ESA is that it the areas with these features must themselves be essential; an area which has essential features, but is not needed by the species – e.g., if the population would never get large enough to need it – would apparently not qualify as critical habitat.  On the otherhand, the ESA apparently does provide a basis for protecting areas outside currently occupied lands which are essential for recovery -- potentially including salmon and cutworm moth habitat].

(3)(4)

Convention means CITES -- “the Convention on International Trade in Endangered pecies of Wild Fauna and Flora, signed on March 3, 1973, and the appendices thereto.” 

*


Data  apparently refers to any scientific or commercial data, information, or evidence on the status of an Endangered or Threatened species or on its critical habitat.

a.
Scientific data:  apparently refers to data collected through scientific research.

b.
Commercial data: apparently refers to data collected in the course of harvesting or processing a species commercially.  This is most common for aquatic and marine animals, in which case primary responsibility for conservation lies with the National Marine Fisheries Service, a division of the Department of Commerce.  Primary authority for classification decisions on these taxa thus lies with the Secretary of Commerce, and secondary authority with the Secretary of Interior.  “Commercial data” apparently refer only to the status of the species, not to economic or social value of the harvest.

(3)(7)

Federal agency “means any department, agency or instrumentality of the United States.  [presumably including the Endangered Species Committee and the military]

*


Foreseeable future: ?
(3)(16):  
State agency  “means any State agency, department, board, commission, or other governmental entity which is responsible for the management and conservation of fish, plant, or wildlife resources within a State.” 

(3)(14)

Secretary normally means the Secretary of the Interior or the Secretary of Commerce, depending on whether terrestrial or aquatic/marine species are at risk. References to the Secretary of Agriculture, State, or Treasury are specified as such.

(3)(15)

Species “includes any subspecies of [animal or plant] and any distinct population segment of any species of vertebrate ... which interbreeds when mature.”

(3)(6)

An Endangered species “is a species which “is [already] in danger of extinction throughout all or a significant portion of its range ....” 


(3)(19)

A Threatened species is “any species which is likely to become an Endangered species within the foreseeable future throughout all or a significant portion of its range.”  


*


Note:  The ESA does not capitalize the classifications “Endangered,” “Threatened” and “Recovered”.  However, I do so when referring to species which have received official designation as such, reserving lower case for species which have not been granted this classification, even though they are at sufficient risk to warrant such classification.  The former is a matter of law and politics, the second a matter of ecology.  Quotes from the ESA have been modified accordingly.

*


A Recovered species is a species which is no longer threatened or endangered -- which has reached “the point at which the measures provided pursuant to this Act are no longer necessary.”  (deduced from the definition of  ‘conserve’, above, and from §1 and 2 under section (4)(g) Monitoring, as quoted below).  


(3)(18)

Take “means to harass, harm, pursue, hunt, shoot, wound, kill, capture, or collect, or attempt to engage in any such conduct.”  A recent Supreme Court decision includes “destruction and adverse modification of habitat” as a form of “harm”. 

[Any influence could reasonably be considered a form of “harm” if it appreciably increases risk of extinction -- “appreciably reduce[s] the likelihood of the survival or recovery of the species in the wild” -- in accordance with the Supreme Court ruling that “harm” includes significant habitat modification that adversely affects an Endangered species (115 S. Ct. 2407)] 
*  Incidental take - take which is not an intended consequence of an otherwise lawful activity.

III.  RECOVERY PLANS and RECOVERY
1.
(4)(f)(1) Recovery plans are written for the “conservation and survival” of Endangered and Threatened species.

2.
Each recovery plan shall incorporate –

a.
(4)(f)(1)(B)(i) “a description of ... site-specific management actions ... necessary to achieve the plan’s goal for the conservation and survival of the species;”

b.
(4)(f)(1)(B)(ii)  “objective and measurable criteria which, when met, would” trigger delisting of the species.

[As used in “i”, does “goal” refer to “conservation and survival” or does it refer to the “objective and measurable criteria”?  If the latter, then the goal is to meet the objectives, rather than vice versa.  This is a critical issue for implementation of recovery efforts.]

3.
(4)(f)(2)  “The Secretary, in developing and implementing recovery plans, may procure the services of appropriate public and private agencies and institutions, and other qualified persons.”  

4.
(4)(f)(5)  “Each Federal agency shall, prior to implementation of a new or revised recovery plan, consider all information presented during the public comment period ...” 

5.
(4)(g)(2):  “The Secretary shall make prompt use of [his] authority .. to prevent a significant risk to the well being of any ... recovered species.”

6.
Monitoring:  (4)(g)(1):  “The Secretary shall implement a system in cooperation with the States to monitor effectively for not less than five years the status of all species which have recovered” and been delisted.










7.
Reporting: (4)(c)(2):  “The Secretary shall -
a.
(A) conduct, at least once every five years, a review of all [listed] species” ...; and

(B) determine on the basis of such review whether such species should -

(i)
be removed from such list;

(ii)
be changed in status from an Endangered species to a Threatened species; or

(iii)
be changed in status from a Threatened species to an Endangered species.”

b.
(4)(f)(3):  “The Secretary shall report every two years ...” 

*
“on the status of efforts to develop and implement recovery plans for all species listed ...

*
“and on the status of all species for which such plans have been developed.”

IV.  REQUIREMENTS IN THE ESA FOR USING THE 

BEST AVAILABLE INFORMATION 

FROM SCIENCE, COMMERCE, OR PUBLIC COMMENT 
A.  National Academy of Sciences Opinion - in Science & The Endangered Species Act

 1.
(pp. 148-149):  “Consideration of human objectives other than those specified in the Act is specifically prohibited when making decisions regarding listing, take, and jeopardy, but is required when making decisions regarding critical habitat.”-


 2.
“Initial recovery planning is to be based solely on scientific considerations, but economic effects of the plan are to be considered before implementation.”

B.
Response to NAC
1.
Scientific “considerations” is NRC’s interpretation of the wording of the ESA, which varies between “data”, “evidence”, and “information” -- terms which seem to be used synonymously.  If all are interpreted as synonymous, then each would encompass all kinds of scientific considerations, including data, reasoning, modeling, etc.  Such broad interpretation is consistent with achieving the goal of thoroughly understanding the relative risk of extinction and the major causes of risk -- a goal emphasized by frequent use of the adjectives “best,” “substantial”, and “sufficient” -- (e.g., best ... data).  

2.
Below, are summaries of the references to scientific information, data, evidence, etc. in the ESA sections on (a) classification of species, (b)designation of critical habitat, (c) recovery plans, and (d) exemptions from prohibitions.]

C.
Classification of Endangered, Threatened or Recovered Species   (4)(b)(1)(A)  
These classification decisions will be made by the Secretary on the following basis:  

1.
Conducting a review of the status of the species by obtaining available scientific and commercial data.  

(4)(1) As the basis for listing, delisting, or reclassifying a species, the ESA mandates determination of whether any or all of five sets of factors have caused threat or endangerment to the species of concern:   

        “(A)
the present or threatened destruction, modification, or curtailment of its habitat or range;

(B)
over-utilization [of the species] for commercial, recreational, scientific, or educational purposes;

(C)
disease or predation;

(D)
the inadequacy of existing regulatory mechanisms; or

(E)
other natural or manmade factors affecting its continued existence.”

2.
(4)(b)(3)(A):  When any “person” petitions to have a species added to or removed from a  E/T species list, [i.e., delisted]

a.
“the Secretary shall make a finding as to whether the petition presents substantial scientific or commercial information indicating that the petitioned action may be warranted.”-

b.
“If such a petition is found to present such information, the Secretary shall commence a review of the status of the species concerned.”

c.
(4)(b)(3)(C)   Presentation of substantial scientific or commercial information  is also required if a petition is resubmitted, after the initial petition was judged warranted  but precluded because

*
a proposal is already pending on the same species, and

*
expeditious progress is already being made to either

–
add the species to a list or

–
remove the species from a list

d.
[(4)(b)(6)  Once a determination has been made as to the status of a species or of habitat, then a regulation has to be passed to make the status official] 

*
(4)(b)(6)(A):  “Within the one-year period beginning on the date on which general notice is published ... regarding a proposed regulation [about the status of a species or any of its habitat] the Secretary shall publish in the Federal Register -

(i)
if a determination as to whether a species is an Endangered species or a Threatened species, or a revision of critical habitat is involved, ... ; or

(ii)
... if a designation of critical habitat is involved, ...”

*
(4)(b)(6)(B)(i):  “If the Secretary finds with respect to [this] proposed regulation ... that there is substantial disagreement regarding the sufficiency or accuracy of the available data relevant to the determination or revision concerned, the Secretary may extend the one-year period [allowed for a determination or revision] ... for not more than six months for the purposes of soliciting additional data. 
  

*
(4)(b)(6)(B)(ii):  “If a proposed regulation ... is not promulgated as a final regulation within [the allowed 12- or 18-month period] because the Secretary finds that there is not sufficient evidence to justify the action proposed by the regulation, the Secretary shall immediately withdraw the regulation.”-

–
“The finding on which a withdrawal is based shall be subject to judicial review.”

–
“The Secretary may not propose a regulation that has previously been withdrawn under this clause unless he determines that sufficient new information is available to warrant such proposal.”

e.
(4)(b)(7):  In case of “any emergency posing significant risk to the well-being of any species” normal listing procedures can be superceded.  But this exemption lasts only 240 days.  Thereafter, the species would remain listed only if normal listing procedures have by then been complied with.

f.
(4)(b)(8):  “The publication in the Federal Register of any proposed or final regulation which is necessary or appropriate to carry out the purposes of this Act”-

*
“shall include a summary by the Secretary of the data on which such regulation is based, and”-

*
“shall show the relationship of such data to such regulation;”-

“and if such regulation designates or revises critical habitat, such summary shall, to the maximum extent practicable, also include a brief description and evaluation of those activities (whether public or private) which, in the opinion of the Secretary, if undertaken,”-

*
“may adversely modify such habitat, or”-

*
“may be affected by such designation.”

D.
Designation of Critical Habitat  (4)(b)(2)
1.
“The Secretary shall designate critical habitat and make revisions thereto, ... ”-

a.
“ on the basis of the best scientific data available, and”-

b.
“after taking into consideration the economic impact and any other relevant impact,”-

“of specifying any particular area as critical habitat.”

[i.e., “specifying” all or a portion of the habitat as critical is part of the process of  proposing to have it legally designated as such]

2.
“The Secretary may exclude any area from critical habitat”-

a.
“if he determines that the benefits of such exclusion outweigh the benefits of specifying such area as part of the critical habitat,”-

b.
“unless he determines, based on the best scientific and commercial data available, that the failure to designate such area as critical habitat will result in the extinction of the species concerned.”

[No time frame or degree of certainty is given for extinction.  Is this meant to imply that habitat is critical only if its loss would result in the immediate extinction?  Such an interpretation would contradict the purposes of the ESA.  A more reasonable and consistent interpretation would be that habitat is critical if its loss would appreciably increase risk of extinction within the foreseeable future.]

3.
  (4)(b)(3)(D):  Presentation of substantial scientific or commercial information is also required if a petition is submitted to revise a critical habitat designation.

E.  Recovery Plans
1.
(4)(f)(3):  “[P]rior to the final approval of a new or revised recovery plan,”

a.
An opportunity for public comment shall be provided, and

b.
The Secretary shall consider “all information presented during the public comment period” 

2.
(4)(f)(4):  
[P]rior to implementation of a new or revised recovery plan,”

a.
Each Federal agency shall consider “all information presented during the public comment period” 

F.
Exemption from Certain Provisions of the Act:  

1.
(7)(h)(2)(B):  “An exemption shall be permanent ... unless -

(i)
the Secretary finds, based on the best scientific and commercial data available, that such exemption would result in the extinction of a species ...”

G.
International Cooperation: CITES 
(8A)(c)(2):  “The Secretary shall base the determinations and advice given by him ... with respect to wildlife 
*
upon the best available biological information derived from professionally accepted wildlife management practices” – not necessarily including estimates of population size.


V.  RISK ASSESSMENT AND THE ESA
A.
RISK/VIABILITY THRESHOLDS
1.
Numerous phrases (italicized) within the ESA imply an assessment of the degree of risk to a species, or risk of failure in conserving a species -- e.g., probability of an impact occurring or probable severity of impact.  Examples listed by the NRC are marked with their initials.

a.
Endangered Species: “any species which is in danger of extinction throughout all or a significant portion of its range.”  (NRC)

b.
Threatened Species:  “any species which is likely to become an endangered species within the foreseeable future throughout all or a significant portion of its range.” NRC)

c.
Critical Habitat:  “the specific areas within the geographical area occupied by the species ... on which are found those physical or biological features essential to the conservation of the species and which may require special management considerations or protection.”  (NRC)

d.
Delisting (Recovery):  “[each recovery plan shall include] objective, measureable criteria which, when met, would result in a determination in accordance with the provisions of this section, that the species be removed from the list.  (NRC)

e.
Jeopardy on Public Lands:  “[each Federal agency shall ensure that any action that is authorized, funded or carried out by such agency] is not likely to jeopardize the continued existence of any [E/T] species or result in the destruction or adverse modification of” its critical  habitat.”  (NRC)

f.
Take on Private Lands:  “... taking will not appreciably reduce the likelihood of the survival and recovery of the species in the wild.”.  (NRC)

g.
(4)(a)(1):  “The Secretary shall ... determine whether any species is an Endangered species or a Threatened species because of any of the following factors:

(A)
the present or threatened destruction, modification, or curtailment of its habitat or range;”

h.
(4)(b)(7)  “Neither paragraph ... shall apply to any regulation issued by the Secretary in regard to any emergency posing a significant risk to the well-being of any species ...”

i.
(4)(g)(2):  “The Secretary shall make prompt use of the authority ... of this section to prevent a significant risk to the well-being of any ... recovered species.”

j.
(6)(d)(1)(G)  “the importance of monitoring the status of recovered species within a State to assure that such species do not return to the point at which the measures provided pursuant to this Act are again necessary.  

k.
(7)(a)(3):  “Subject to such guidelines as the Secretary may establish,

a Federal agency shall consult with the Secretary on any prospective agency action at the request of, and in cooperation with, the prospective permit or license applicant if the applicant has reason to believe that an” E/T species “may be present in the area affected by his project and that implementation of such action will likely affect such species.” 

l.
 (7)(a)(2): In consultation with the Secretary, “each Federal agency shall ... insure that ... any  agency action is not likely to jeopardize the continued existence of any [E/T] species ... or result in the destruction or adverse modification of [its critical] habitat ...” unless an exemption has been granted by the Endangered Species Committee.  “In fulfilling the requirements of this paragraph, each agency shall use the best scientific and commercial data available.”

m.
(7)(a)(4):  Each Federal agency shall consult with the Secretary, about “any agency action which is likely to”-

--“jeopardize the continued existence of any species proposed to be listed ..., or”-

--“result in the destruction or adverse modification of critical habitat proposed to be designated for such species.”

n.
(7)(l)(2):  “... the costs of such measures shall not be treated as project costs for the purpose of computing benefit-cost or other ratios for the proposed action.” 




o.
(7)(b)(4):  “If after consultation ... the Secretary concludes that -

(A)
the agency action will not [jeopardize, destroy or adversely modify] ... or offers  reasonable and prudent alternatives which would not [do so];

(B)
the taking of an [E/T] species incidental to the agency action will not [jeopardize, destroy or adversely modify]; and

the Secretary shall provide the Federal agency and the applicant concerned, if any, with a written statement that -

(i)
specifies the impact of such incidental taking on the species,

(ii)
specifies those reasonable and prudent measures ... necessary or appropriate to minimize such impact,”

p.
Biological Assessment to determine whether any E/T species is present 
(7)(c)(1):  When a Federal action is proposed, the Federal agency concerned shall request information on whether any listed or proposed T/E species may be present in the area of a proposed action.  If the Secretary advises, “based on the best scientific and commercial data available, that such species may be present, such agency shall conduct a biological assessment for the purpose of identifying any [T/E species] which is likely to be affected by such action.” 

q.
(7)(h)(1)(B): “as are necessary and appropriate to minimize the adverse effects of the agency action upon the [E/T species or its critical habitat].”-

r.
(10)(j)(2)(C)(i): “essential to the continued existence of a species”

s.
(10)(3)(d):  Permit and Exemption Policy.-- “The Secretary may grant exemptions under [§](a)(1)(A) and (b) ... only if he finds and publishes his finding in the Federal Register that such exceptions -

(1)
were applied for in good faith,”-

(2)
“if granted and exercised will not operate to the disadvantage of such Endangered species, and”-

(3)
“will be consistent with the purposes and policy” of the ESA.

t.
(10)(j)(2)(B):  “Before authorizing the release of any population under [§](A), the Secretary shall by regulation identify the population and determine, on the basis of the best available information, whether or not such population is essential to the continued existence of an [E/T] species.” [this phrase also appears in (10)(j)(2)(C)].

u.
The USFWS requires a viability [i.e., risk] analysis as part of a recovery plan – as stipulated in recovery plan guidelines.

2.
The NRC argues that the Endangered, Threatened, and Recovered classifications represent progressively lower risks of extinction (higher levels of viability).  But the NRC does not suggest what these risk thresholds should be or how they might be determined.

Risk is the antithesis of viability.  Risk represents probability of extinction; viability represents probability of survival (100% - extinction risk = viability). 

3.
Strict adherence to the ESA would suggest defining risk-thresholds as follows:

a.
Endangered Threshold: List when risk rises to a specified probability of extinction 

b.
Threatened Threshold: List when risk rises to a specified probability of endangerment 
c.
Recovery Threshold: Delist only when risk falls below specified probabilities of post-delisting re-threat or re-endangerment.

*Risks of endangerment, re-threat and re-endangerment can be translated into risks of extinction only on a case-by-case and situational basis, given that the exact probability of endangerment will correspond to a different risk of extinction according to circumstances.  To assure consistency from case to case, the risks of endangerment vs. re-endangerment and re-threat corresponding to Threatened and Recovered determinations, thresholds for listing and delisting Threatened species should be based specifically on risks of endangerment vs. re-endangerment and re-threat, respectively, rather than specifically on risk of extinction.  

B.
CAPS ON RISK 
1.
Science has not come up with any definitive answers about high how or low these risk caps should be.  The first quantitative analysis of extinction risk for bears, and perhaps for any species, was Shaffer’s (1983) “population viability analysis” (PVA) for Yellowstone grizzlies.  He defined “minimum viable population size” as the minimum current size necessary to assure that the population would not go extinct during the following century.  The 95% threshold has remained common in conservation biology ever since, even though it is without empirical, theoretical, or legal foundation.  It originated as a statistical convention corresponding to 2 standard deviations or errors from a mean – a convenient threshold for accepting or rejecting a 1-tailed null hypothesis at a time in history before computers were available to quickly calculate precise confidence levels.  Convention is the only relevance of a 95% CB to the challenge of selecting appropriate thresholds. 

2.
In any event, whatever thresholds are chosen will be based on political value judgements, as expressed through legislation and litigation, then ultimately through bureaucratic regulation.  However, none of these branches of government has yet specified ceilings on risks of extinction, endangerment or threat, either for individual species or universally.  

3.
If there is no direct basis for inferring ecological risk ceilings, might there be an indirect basis, for instance by reference to risk ceilings in other fields or to basic principles of law?
a.
Risk assessment has become a cornerstone for the EPA’s implementation of the Clean Water Act, Clean Air Act, and other legislation.  Risk assessment is also a cornerstone for implementation of OSHA regulations.  

b.
Are there legally mandated ceilings of risks to human health, for instance risks from tobacco, pollutants, automobile design flaws, phramaceuticals, or job-related accidents?  Are these ceilings universal enough and general enough to be carried over to animals and plants under the ESA?

*
According to the National Contingency Plan [40 CFR 300.430 (e)(2)(i)(D) etc.] regarding toxicants, common thresholds for lifetime risk of cancer to an individual are 10-4 and 10-6.  A risk greater than 1 per 10,000 requires remedial action; a risk less than 1 per million is ignored.  Risks between these thresholds are assessed on a case-by-case basis.

*
Those standards cannot be directly transferred to other kinds of risk.  Are there any other thresholds that might be more universal and thus applicable to ESA cases?

c.
If not, is there any more fundamental basis in law for identifying probabilistic standards?  In some types of legal proceedings, the minimum threshold of “proof” is “more likely than not” or “preponderance of the evidence” – both of which seem to imply “a better than even chance,” which can be abbreviated as a “>50%” chance or assurance.  

VI.  PROHIBITED ACTS (Sect. 9)
(9)(a)
General
(1)
Import, Export, Transport or Possession of ESA-listed fish and wildlife 

“Except as provided in sections 6(g)(2) [Transition - when the ESA began] and 10 [Exceptions] of this Act, with respect to any Endangered species [but, not, Threatened species] of fish or wildlife” it is unlawful to -

“(B)
take any such species within the United States ...”

“(D)
possess, sell, deliver, carry, transport, or ship in interstate or foreign commerce, any species taken...” within the U.S.

“(E)
deliver, receive, carry, transport, or ship in interstate or foreign commerce ... in the course of a commercial activity, any such species.;”

“(G)
violate any regulation pertaining to such [Endangered] species or to any Threatened species”. 

[Only §(G) of this particular prohibition applies to Threatened ... bears]

(c)
Violation of CITES or ESA
(1)
“It is unlawful ... to engage in any trade in any specimens contrary to the provisions of [CITES], or to possess any specimens traded contrary to the provisions of [CITES], including the definitions of terms in Article I thereof.”

(2)
“Any importation into the United States of fish or wildlife shall, [not be in violation of the ESA or its implementing regulations] if –”
(A)
the species is not Endangered, even if it is listed in Appendix II of CITES; 

(B)
“the taking and exportation of [the species] is not contrary to [CITES], and all other applicable provisions of [CITES] have been satisfied;” 
(C)
“the applicable requirements of [§9](d), (e) and (f) have been satisfied; and

(D)
“such importation is not made in the course of a commercial activity;”


VII.  EXCEPTIONS  (Sect. 10)
A.
Permits (10)(a)
1.
Science and Conservation
(10)(a) (1)(A):  [A]ny act otherwise prohibited by section 9 [Prohibited Acts] may nevertheless be allowed under a permit granted by the Secretary, “under such terms and conditions as he shall prescribe” if the act is 

*
for scientific purposes or 

*
to enhance the propagation or survival of the affected species, including, but not limited to, acts necessary for the establishment and maintenance of experimental populations” [see below].

2.
Incidental Take
a.
(10)(a)(1)(B):  “any taking otherwise prohibited by section 9(a)(1)(B) if such taking is incidental to, and not the purpose of, the carrying out of an otherwise lawful activity.”

b.
(10)(a)(2)(A):  “No permit may be issued by the Secretary authorizing any taking referred to in paragraph (1)(B) unless the applicant therefor submits to the Secretary a conservation plan that specifies -

(i) 
the impact which will likely result from such taking;

(ii)
what steps the applicant will take to minimize and mitigate such impacts; and the funding that will be available to implement such steps;

(iii)
what alternative actions to such taking the applicant considered and the reasons why such alternatives are not being utilized; and

(iv)
such other measures that the Secretary may require as being necessary or appropriate for” conservation measures.
c.
(10)(a)(2)(B)
“If the Secretary finds ... that -

(i)
the taking will be incidental;

(ii)
the applicant will, to the maximum extent practicable, minimize and mitigate the impacts of such taking;

(iii)
the applicant will ensure that adequate funding for the plan will be provided;

(iv)
the taking will not appreciably reduce the likelihood of the survival and recovery of the species in the wild; and

(v)

the measures, if any, required under [§](A)(iv) will be met;

and he has received such other assurances as he may require that the plan will be implemented, the Secretary shall issue the permit.  The permit shall contain such terms and conditions as the Secretary deems necessary or appropriate”.

(10)(a)(2)(C):  “The Secretary shall revoke a permit ... if he finds that the permittee is not complying with the terms and conditions of the permit.”

3.
(10)(d):  Permit and Exemption Policy.-- “The Secretary may grant exemptions under [§](a)(1)(A) and (b) ... only if he finds and publishes his finding in the Federal Register that -

(1)
such exceptions were applied for in good faith,”-

(2)
“if granted and exercised will not operate to the disadvantage of such Endangered species, and”-

(3)
“will be consistent with the purposes and policy” of the ESA.

4.
(10)(j)
Experimental Populations


a.
(10)(j)(1):  “[T]he term ‘experimental population’ means any [released] population (including any offspring arising solely therefrom) [of a E/T species], but only when, and at such times as, the population is wholly separate geographically from nonexperimental populations of the same species.”

b.
(10)(j)(2)(A):  The Secretary may authorize the release (and the related transportation) of any population (including eggs, propagules, or individuals) of [an E/T] species outside the current range of such species if ... such release will further the conservation of such species.”

c.
(10)(j)(2)(B):  “Before authorizing the release of any population under [§](A), the Secretary shall by regulation identify the population and determine, on the basis of the best available information, whether or not such population is essential to the continued existence of an [E/T] species.”
d.
(10)(j)(2)(C):  “For the purposes of [the ESA], each member of an experimental population shall be treated as a Threatened species; except that --

“(i)
solely for purposes of section 7 (other than [§7(a)(1)])”-   
“an experimental population [that is] not essential to the continued existence of a species shall be treated [as if it were a population proposed to be listed], except when it occurs in an area within the National Wildlife Refuge System or the National Park System ...; and” -

(ii)
critical habitat shall not be designated under this Act for any experimental population [that is] not essential to the continued existence of a species.


VIII.  INVOLVEMENT OF OTHER GOVERNMENT AGENCIES 

OR OTHER GOVERNMENTS 

IN IMPLEMENTING THE ESA
A. 
OTHER FEDERAL AGENCIES
1.  Relationships between the Secretaries of Interior and Commerce   (4)(a)(2):  
2.  Relationships between the Secretaries of Interior and State (8)(b):
3.  Secretary of Agriculture and Department of Agriculture
a.
(5)(a)  Land Acquisition:  “The Secretary, and the Secretary of Agriculture with respect to the National Forest System, shall establish and implement a program to conserve fish, wildlife, and plants, including those which are listed as [E/T] species ...  To carry out such a program, the appropriate Secretary –

(1)
shall utilize the land acquisition and other authority under the Fish & Wildlife Act of 1956 ..., the Fish & Wildlife Coordination Act ..., and the Migratory Bird Conservation Act, as appropriate; and 

(2)
is authorized to acquire by purchase, donation, or otherwise, lands, waters or interest therein, and such authority shall be in addition to any other land acquisition [authority?] vested in him.” [typo?] 

4.
Interagency Cooperation  (Sect. 7)

a.
(7)(a)(1):  In consultation with the Secretary, “all other Federal agencies shall ... help [to] implement ... “this Act by carrying out programs for the conservation of [E/T] species ...”

b.
 (7)(a)(2): “[E]ach Federal agency shall ... insure that any agency action is not likely to jeopardize the continued existence of any [E/T] species or result in the destruction or adverse modification of [its critical] habitat ...” unless an exemption has been granted by the Endangered Species Committee.  “... each agency shall use the best scientific and commercial data available.”

c.
(7)(a)(3):  “Subject to such guidelines as the Secretary may establish, a Federal agency shall consult with the Secretary on any prospective agency action 

*
at the request of, and in cooperation with, the prospective permit or license applicant, if the applicant has reason to believe that”-

*
“an E/T species “may be present in the area affected by his project and that”-

*
“implementation of such action will likely affect such species.” 

[What if someone other than the applicant – or the relevant Federal agency – has reason to believe ...?]

d.
 (7)(c)  Biological Assessment to determine whether any E/T species is present
(7)(c)(1):   If the best scientific and commercial data available indicates that any listed or proposed E/T species may be present in the area of a proposed action, the Federal agency concerned “shall conduct a biological assessment for the purpose of identifying any [such] species which is likely to be affected by such action.” 

e.
(7)(d):  Limitation on Commitment of Resources: “After initiation of consultation ... the Federal agency and the permit or license applicant shall not make any irreversible or irretrievable commitment of resources with respect to the agency action which has the effect of foreclosing the formulation or implementation of any reasonable and prudent alternative measure which would” allow the action to proceed without jeopardizing the survival of an E/T species or adversely modifying its habitat.

[This does not apply to species/habitat only proposed for ESA protection  §(7)(a)(4)]  

 f.
(7)(a)(4):  Each Federal agency shall confer [consult?] with the Secretary, about “any

 agency action which is likely to”-

*
“jeopardize the continued existence of any species proposed to be listed ..., or”-

*
“result in the destruction or adverse modification of ... habitat proposed” for designation as critical for such species.

“This paragraph does not require a limitation on the commitment of resources as described” above under ‘e’.  

g.
(7)(b)(3):  “[T]he Secretary shall [promptly]’-

*
“provide to the Federal agency and the applicant, if any, a written statement setting forth the Secretary’s opinion, and a summary of the information on which 

the opinion is based, detailing how the agency action affects the species or its critical habitat.”

*
If an action is likely to jeopardize any E/T species or to adversely modify its critical habitat, “the Secretary shall suggest those reasonable and prudent alternatives which he believes” the Federal agency or applicant could take to implement the action without” jeopardizing, destroying or adversely modifying.
 

h.
(7)(b)(4):  “If after consultation ... the Secretary concludes that -

(A)
the agency action will not [jeopardize, destroy or adversely modify] ... or offers  reasonable and prudent alternatives which [allegedly] would not [jeopardize, destroy or adversely modify];

(B)
the taking of an [E/T] species incidental to the agency action will not [jeopardize, destroy or adversely modify]; ...

(C)
... the Secretary shall provide the Federal agency and the applicant concerned, if any, with a written statement that -

(i)
specifies the impact of such incidental taking on the species,

(ii)
specifies those reasonable and prudent measures ... necessary or appropriate to minimize such impact,”

*
In other words, the “reasonable and prudent alternatives” allow incidental taking that supposedly would not have enough impact to jeopardize survival.  Such incidental taking does not require an exemption.  Taking so serious that it does require an exemption is addressed in §(7)(o).  

i.
(7)(e) Endangered Species Committee




*
(7)(e)(2):  Exemptions:  The ES Committee shall review and pass judgement on any application for exemption for an agency action that is likely to violate the prohibition against jeopardizing, destroying or adversely modifying.

*
(7)(e)(1):  Membership
-Secretary of Agriculture
-  Secretary of the Army

-Secretary of Interior
-  Secretary of Commerce?

-Administrator of EPA
-  Administrator of NOAA

-  
Chairman of the Council of Economic Advisors

-one individual from each affected state – appointed by the President

*
(7)(e)(5)(D):  “All meetings and records of the Committee shall be open to the public.”

*
(7)(e)(8):  “In carrying out its duties ... the Committee may”- 

*
“promulgate and amend such rules, regulations, and procedures, and”- 

*
“issue and amend such orders”-

as it deems necessary.”  

j.
(7)(g)  Exemptions  (see Sect. 10 for further details)

*
(7)(g)(1):  Need:  If, even utilizing any feasible “reasonable and prudent alternatives”, an agency action would still jeopardize the survival of an E/T species or destroy or adversely modify its habitat, then the agency action can proceed only upon receipt of an exemption from the ES committee.

*
(7)(g)(5):  Application:  An exemption application shall report on -

(A) *
whether there are reasonable and prudent alternatives to the agency action which are “consistent with conserving the species [or] the critical habitat;
*
differences in the nature and extent of the benefits 
-of these alternative courses of action vs.

-of the agency action; 

(B)
a summary of the evidence concerning whether or not the agency action is in the public interest and is of national or regional significance;

(C)
appropriate reasonable mitigation and enhancement measures which should be considered by the Committee; and

(D)
whether the Federal agency concerned and the exemption applicant refrained from making any irreversible or irretrievable commitment of resources prohibited by subsection (d).”

j.
(7)(h):  Determination
--(7)(h)(1):  “The Committee shall make a final determination of whether or not to grant an exemption .. 

(A)
based on * the report of the Secretary, * the record of the hearing, * “and such other testimony or evidence as it may receive, that-

(i)  
there are no reasonable and prudent alternatives to the agency action [that would protect the species and meet the goals of the agency action.]

(ii)
the 

*
benefits of the agency action clearly outweigh 

*
the benefits of alternative courses of action [which are] consistent with conserving the species or [its] critical habitat, and 

such action is in the public interest;” [and]

(iii)
... of national or regional significance;
(iv)  neither the Federal agency concerned nor the exemption-applicant [has] made any irreversible or irretrievable commitment of resources prohibited by subsection (d); and”

(B)
“it establishes such reasonable mitigation and enhancement measures, including but not limited to,”-

-“live propagation”-

-“transplantation, and”-

-“habitat acquisition and improvement,”-

“as are necessary and appropriate to minimize the adverse effects of the agency action upon the [E/T] species or [its] critical habitat ....”-

--(7)(h)(2)
(A)
“Except as provided in [§(1)(B) above], an exemption for an agency action granted ... shall constitute a permanent exemption with respect to all [E/T] species for the purposes of completing such agency action –

(i)
regardless whether the species was identified in the biological assessment; and

(ii)
only if a biological assessment has been conducted ...”

(B)
“An exemption shall be permanent ... unless –

(i)
... the best scientific and commercial data available [indicates] that such exemption would result in the extinction of a species that was not subject to consultation... or was not identified in any biological assessment .... and 

(ii)
the Committee determines that the exemption should not be permanent.”

– (7)(j):  National Security:  “Not withstanding any other provision of this Act, the [ES] Committee shall grant an exemption for any agency action if the Secretary of Defense finds that such exemption is necessary for reasons of national security.”

[How could bear habitat be impacted by national security activities, especially those relevant to the Secretary of Defense?]

*
Military:  Low altitude overflights by aircraft?  Release of chemicals or pathogens to simulate bio-chemical warfare?  Weather modification experiments?

[Would the Secretary of Defense become involved in issues about energy supply to America as a whole, as distinct from supply for just the military?]

*
Petroleum Industry:  Oil and gas development is often described as a matter of national security because of our dependence on foreign oil.  The Eastern Front of the  Rockies, including grizzly habitat in the Northern Continental Divide Ecosystem, is rich in oil and gas.  

*
Geothermal Energy Development:  Is there any reason to consider this any less a matter of national security than oil/gas development.  

*
Other:  ???]

[Any attempt to keep a ceiling on risk would potentially require that any increase in unavoidable risks be compensated by reduction in avoidable risks – i.e., by curtailing those impact-producing human activities which can be curtailed.  Were such risk-budgeting to occur, it would behoove government agencies and industries responsible for resource harvest/extraction, or other sources of impact, to minimize impact per unit profit, so as to maximize profit from the total allowable impact.]

–  (7)(k):  NEPA:  “An exemption decision by the Committee ... shall not be a major Federal action for purposes of “ NEPA, provided that”

-an EIS has already been prepared for the Federal action proposed for exemption 

-this EIS “discusses the impacts upon [E/T] species or their critical habitats. 

 


–  (7)(l)(1):  An order for exemption granted by Committee shall specify “the mitigation and enhancement measures ... which shall be carried out ... in implementing the agency action.  All necessary mitigation and enhancement measures shall be authorized prior to the implementing of the agency action and funded concurrently with all other project features.”

–  (7)(l)(2):  The applicant shall submit annual reports describing its compliance with the mitigation and enhancement measures, until such measures are complete.  These reports shall be made to the Council on Environmental Quality.

--  (7)(n):  Judicial Review:  “Any person ... may obtain judicial review ... of any decision of the Endangered Species Act” in the US Court of Appeals. [see Sect. 11]

–  (7)(o):  Exemption as Providing Exception on Taking of Endangered Species
Not withstanding ... other sections of this Act, or “any regulation promulgated to implement any such section –“

(1)
any action for which an exemption is granted ... shall not be considered to be a taking of any [E/T] species with respect to any activity which is necessary to carry out such action; and

(2)
any taking that is in compliance with the terms and conditions specified in a written statement ... shall not be considered to be a prohibited taking of the species concerned.”

B.
COOPERATION WITH THE STATES – This is critical relative to assessing risks after delisting
1.
(3)(16):  Definition:    State agency “means any State agency, department, board, commission, or other governmental entity which is responsible for the management and conservation of fish, plant, or wildlife resources within a State.” 

2.
(4)(b)(1)(B)(ii): Listing:  In determining which species to list, “the Secretary shall give consideration to species which have been ... identified as in danger of extinction, or likely to become so within the foreseeable future, by any State agency or by any agency of a foreign nation that is responsible for the conservation of fish or wildlife or plants.”

3.
(4)(g):  Monitoring:  “The Secretary shall implement a system of cooperation with the States to monitor effectively for not less than five years the status of all species which have recovered ...” and delisted.

4.
(6)(c)(1):  Animals:  The Secretary can enter into a cooperative agreement “with any State that establishes and maintains an adequate and active program for the conservation of [E/T] species” – i.e., a program for which -

(A)
authority resides in the State agency to conserve resident species of fish or wildlife [which have been] determined ... to be [E/T];”-

(B)
the State agency has established acceptable conservation programs, consistent with the purposes and policies of this Act, for” all E/T species residing in this State.

(C)
“the State agency is authorized to conduct investigations to determine the status and requirements for survival of resident species of fish and wildlife;” -

(D)
“the State agency is authorized to establish programs, including the acquisition of land or aquatic habitat or interests therein, for the conservation of “ and T/E species which reside in this State; and

(E)
“provision is made for public participation in designating resident species” as E/T.





(ii)
This subsection of the ESA does not affect the applicability of prohibitions against “taking” under (4)(d) or (9)(a)(1).  

5.
(6)(c)(2):
Plants
6.
(6)(d):  Allocation of Funds
a.
(6)(d)(1):  “The Secretary is authorized to provide financial assistance to any State ... which has entered into a cooperative agreement ... “ - 

* 
“to assist in development of programs for the conservation of [E/T] species or” -

*
“to assist in monitoring the status of candidate species ... and recovered species ....” 

b.
The particular State programs which receive funding and/or how much they receive will be determined by consideration of 7 factors, including:

(A)
“the international commitments of the United States to protect [E/T] species.

*
[e.g., USA and Canada]

(B) 
“the readiness of a State to proceed with a conservation program consistent with the objectives and purposes of this Act;”  
[Montana’s House Joint Resolution #4 of January 1999, to delist the grizzly, based on scientifically unjustified claims that the grizzly has never been in jeopardy, raises question about whether the Legislature would ever allow Montana to actually meet this criterion.]

(D)
“the potential for restoring [E/T] species within a State;”-

(E)
“the relative urgency to initiate a program to restore and protect an [E/T] species in terms of survival of the species;” [Why use the wording “restore and protect” rather than, say, “assure survival and recovery” ?] -

(G)
“the importance of monitoring the status of recovered species within a State to assure that such species do not return to the point at which the measures provided pursuant to this Act are again necessary.” 

c.
Cost Sharing
*
Federal share <75% except

*
Federal share <90% when cooperation by two or more States would enhance conservation of one or more E/T species – e.g., Montana, Wyoming, Utah, Oregon, and Washington

C.
INDIAN TRIBES 

1.
Tribes can play very important roles in conservation of bears and their habitat

 a.
There is a substantial amount of good bear habitat in Indian Country 

 


 b.
Tribes and Indian Country lands are exempt from many State laws and have somewhat different responsibilities than other American communities for abiding by Federal laws.

2.
Treatment as a State:  In most respects regarding statutes administered by the EPA, Tribes receive “treatment as a State”.  How this works for the ESA is unclear.

 a.
In most respects, State fish and wildlife regulations are ignored within reservation boundaries, at least by Tribal members and often by non-members.

 b.
Federal regulations also carry less weight on reservations, if not in theory, then certainly in practice.  

3.
Indian Country:  

 a.
Some Tribes resent being equated with States, because they view themselves as dependent nations, roughly comparable to the Philippines, except that they are within the territorial boundaries of the United States.  Tribal members typically identify themselves as United States citizens, with all rights and privileges conferred upon citizens.

 b.
This is one reason that they emphasize the status of their lands as “Indian Country.”  But even more important are statutes and regulations, or clauses therein, which are exclusive to Indian Country -- giving Tribes special powers and privileges not shared by any other regional or local governments in the United States.

 c.
It should be learned whether, south of Canada, there is any Indian Country outside of reservations, and whether any such land is grizzly habitat.

D.
FOREIGN NATIONS
1.
Determinations of a species’ classification

(4)(b)(1)(A):   shall take “into account those efforts, if any, being made by any State or foreign nation, or any political subdivision of a State or foreign nation, to protect such species,”-

a.
“whether by predator control,”-

b.
“protection of habitat and food supply,”-

c.
“other conservation practices,”-

“within any area under its jurisdiction, or on the high seas.”

2.
(4)(a)(1(B):  “In carrying out this section, the Secretary shall give consideration to species which have been -“-

“(i)
designated as requiring protection” - 

*
“from unrestricted commerce by any foreign nation, or” -

*
“pursuant to any international agreement; or”-

“(ii)
identified as in danger of extinction, or likely to become so within the foreseeable future,”- 

*
“by any State agency, or”- 

*
“by any agency of a foreign nation that is responsible for conservation of fish or wildlife or plants.” 

3.
(7)(i)  Review of Exemption Petitions by the Secretary of State 

“Not withstanding any other provision of this Act, the Committee shall be prohibited from considering for exemption any application made to it,”-

a.
“if the Secretary of State, ... certifies ... that the granting of any such exemption and the carrying out of such action would be in violation of an international treaty obligation or other international obligation of the United States. 

4.
(2)(a)(4) Findings:  “The United States has pledged itself as a sovereign state in the international community to conserve, to the extent practicable, the various species of fish or wildlife and plants facing extinction, pursuant to -“ certain international treaties and conventions.  

5.
International Cooperation: General  (Sect. 8)

a.
Financial Assistance
(8)(a)  Foreign Currency:  which has accrued to the United States government can be used to provide “any country ... assistance in the development and management of programs in that country ... necessary or useful for the conservation of any [E/T] species.  Examples might include acquisition of lands, waters or interests therein.  

Whenever foreign currency is available [to the USFWS] for this purpose, it should be used in preference to US funds allocated from Congress.

b.
(8)(b):  Encouragement of Foreign Programs:  Working through the Secretary of State, the Secretary shall encourage -

(1)
foreign countries to provide for the conservation of fish and wildlife and plants, including” species which the US lists as E/T;

(2)
the entering into of bilateral or multilateral agreements with foreign countries to provide for such conservation; and

(3)
foreign persons who ... take fish and wildlife or plants in foreign countries for importation into the United States ... to develop and carry out ... conservation practices designed to enhance such species and their habitat. 

c.
(8)(c)  Personnel: “After consultation with the Secretary of State, the Secretary may -

(1)
may ... make available any officer or employee of his department for the purpose of cooperating with foreign countries and international organizations in developing resources and programs which promote the conservation of fish and wildlife or plants; and”

(2)
conduct or provide financial assistance for the educational training of foreign personnel ... in fish, wildlife, or plant management, research and law enforcement, and to render professional assistance abroad in such matters.

d.
(8)(d):  Investigations:  “Afer consultation with the Secretary of State and the Secretary of the Treasury, ..., the Secretary may [promote necessary] law enforcement investigations and research abroad ...”

6.
International Cooperation: CITES (Sect. 8A)

a.
(8A)(a-c)  Management Authority and Scientific Authority lies with the Secretary of Interior through the USFWS.  The Secretary shall do all things necessary and appropriate to carry out the functions of the Management Authority [and the Scientific Authority] under the convention.”.

b.
(8A)(c)(2):  “The Secretary shall base the determinations and advice given by him ... with respect to wildlife 
*
upon the best available biological information derived from professionally accepted wildlife management practices” – not necessarily including estimates of population size.


